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In treating of this Matter, it has been en- 
degvoured to comprehend in it the moſt material 
Things that are contained in our Ack of” Par- 
liament or Law+=books relative to theſe Mn 
ters of the Law, or any Peart of their Office : 
And if the more Set | ſhall object, that I have 
adult a little too b on ſome Things, and have 
—_— ſeveral long Quotations when I might 
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remember, that all are not endued with the ſame 
Knowledge as themſelves, and that this Treatiſe 
is only urit. for young FAN and jo 
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as have not Opportunity of e the Bus 
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J. the 5 Examples given, Care has 
been 3450 illuſtrate py Ling: the Stiles, ſa 
as one with a little Prgttice may be able to ab- 
ply them to any Caſe that ſhall occur in the 
Courſe of his Hanes, EE 04s : 


And, in the Concluſion, Advice ts given 10 
the young Notaries towards a right Exerci e 
of this Employment ; and there 8 taten 
occaſion to ſhew, from the Authority of the 2 
vil and Feudal Laws, and our Statutes and 
Dectfions, the Puniſhment inflited on theſe Mir 
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wt iris r rp 
of the 4 — of Neri, and by 
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HIS! Employment of dora. 1 
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whom there was a 15 

erected into a School or Coll Keri 

gorerpes.by a ſuperior Officer « called 
otariorum', which ſignifies. primus, 


Primicerius ) 
or in a ee, For before the * 
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cout of che Ancients wrote upon waren 

Tables; n whence comes no way If ſpeaking 
in che Roman Authors, in pr. anna Cera, 
in „ in Suston, 1 in the 'Li e of Fulius Ce. 
far, p ee e imicerius in any Office 
/ e Miſter er Chief; as, NVimrerius clariſſi- 


morum Tribunorum ;Nojariorum, the Emperor's 
very 1 Primicerius ſacri cubiculi, the 
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8 — the of the Gus 
cerius A Faris, the E Sc. 
| This 8 held the chief Place 
in the Collegevof N N is termed & /a- 
cred und fumeuſ College, l. A IE. N Cod. 
Theod. and was called the Princ 35 — ary. Un- 
der his Care Was the fe, all Dignitios 
and Employmen „as well das Military; and 
he overſaw the hogls of 7 as well as the 
Accomptants, and kept the Repiſters of the Im. 
perial Chamber. He is termed by Socrates, Pro- 
tonotarius, He remained tWo Tears in his Office. 
To him ſucceeded, a Helper, called Secundicerius; 
and to him a 7 Nen and to him a Quarto- 
cerius, who, according to the \abbve Names, kept 
the reſpective: Records of theſe. Offices. -  Quthes 
rius, lib. 3. cap. 9. ſays, there were four Divi- 
ſons in the greater Repoſitor the firſt was of 
the Civil Dignities;, the eon © of the Military; 
the third; of ihe rs and Projrioki tions; and the 
fourth,” of the Conſuetude or Cuſtomns. He alſo 
-cpeated in the Senate the Laws eftibliſhed by f 
ce, as appears 15. 6. tit. 1. J. abtatione 
in Cod. Throd:-data ul kalend.” M. recilata in Ned 
fr per Theodoftamn Pri mjcerium Netariorum NN. 
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this was e Privilege belonging to t 
Prinir aint of the Notaries, That he, was not « 
liged to attend. his Function above two Years 

and having ended his Ofice happurably, the 9 
natorial Dignity was conferred upon him, and he 
was made equal to a Proconſul, and reed lle 
the head Band; as the Muſter and Ammunition 
Maſters of War, and was preferred before all 0 
chers to that. Office when vacant: Vid, tit. Cod, 
de. Primicerio, & Cod. Tbeod. cad. His Office, is 
fully deſcribed, by Claudians in 2 e 
8 Sac. in the following Kaen Bots 2 240 


— al e pals m vets ad — 15 
Princes militie, qua non illuftrior exftat © 1x 1 
Atera; cunctorum tabulas ur nat bonorum, 
Kegnorum traftat numeros, conſtringit in add) 
Spur ſas —. rare een RR 
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Monſ. du £ ange relates divers Sinification of 
the Word Primicerius. He obſerves, among o- 
ther things chat it ſignifies him whom we call the 
Chief Singer, or Maſter of Muſick. He is cal- 
led in French, Le Primicier. In the Church of 
Metz, he is the firſt Dignitary of the Dioceſe, and 
preſides even the Biſhop in the Aſſemblies of the 
Clergy. - At Venice, the Dean of the Church of 
St. Mark is called Primocirio. He independent 
of the Patriarch of Vegice, and enjoys Epiſcopal 
Privileges. | a 

From Cujacigs, vol. 3. ad l. 15. Cod. de Decurion. 
we ws that there was a certain Number of Ta- 

A 2 bellions, 
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bellions, and that they were ſubject to the Primi- 
cerius; and that none were admitted into the Bo- 
dy, but ſuch as were of good Fame, fkilful in the 
Las, and in ſpeaking and writing; and that this 
was determined by the Opinion of the College of 
Tabellions. . PA | 
The Tabellions were employed about the A- 
ments and Bargains of private Perſons. They 
rmed publick Inſtruments concerning them; 


whereby thefe Writings became probative, and | 


got Effect in Law, doing every thing as do at 
this Day our Publick Notaries, who make a Note 
of what is done in Affairs to which they are cal- 
led, and form Inſtruments thereon, which, when 
extended, they inſert in their Protocol, Tiraquel. 
de jure conſtit. poſſeſſorii, part. 3. limit. 30. u. 32. 
* 34. 35. _ J. 2. Cod. Theod. 1%. 
eod. de Decurion. | 

Beſides theſe, there were the Tabularii, ſo cal- 
led 2 Tabulis, waxen Tables. The Office of the 
Tabularii was, to get from the Debitors of the 
Fiſk, Obligations for paying the Debts due to the 
Publick, and to make a Record of them ; as alſo 
to ſtate and balance the Accompts of the Effets 
belonging to the Fiſk, or to great Cities. They 
were the fame with our Accomptants; as the Di- 

ſtoleæ were like our Comptrollers of Accompts. 
The Scribe were appointed to dreſs and form 
the Acts and judicial Proceedings of the higher 
Judges, and were called Scriptores Notarii Libel- 
lenſes z whoſe Office now at this Time is, to make 
up the Acts of Court, to write the Teſtimonies of 
Witneſſes, Allegations of Parties, the Orders, 
Sentences and Decrees of the Judges, and whom 
we 
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Tit. I. Of the different kinds of Notaries. y © 
we call Clerks of Court. Beſides theſe, there were 
other Officers known in the Roman Law by the 
Name of Boethi, Logifte, and Medogrammatei, 
all employed in writing the Fiſcal Affairs, in form- 
ing and calculating the publick Accompts; and 
were publick Slaves, and Servants to the Com- 
monwealth. 

But the Tabellions were Freemen, and not 
bond Slaves, as were the Tabularii, Scribe, Er. 
until Arcadius and Honorius, A. D. 403, for- 
bid, under ſevere Penalties, any Slaves.to take 

upon them the Office of Tabulary or Scribe, &c. 
which none but Freemen were afterwards to exer- 
ciſe, /. 3. Cod. de Tabul. 

There was another publick Servant called Ta- a- 
bellarius, who carried from Place to Place, as he 
was directed, theſe Tabulæ, or publick Writings, 
Inſtruments, Accompts, or judicial Acts. 

In after Ages, when People were not ſo nice 
in the Language, theſe Words, Tabularii, Scribæ, 
Tabelliones and Tabellarii, were promiſcuouſly uſed 
to ſignify the ſame Officer and Miniſter of Juſtice, 
ſuch as we now call a Notary, Pract. judic. Joan. 
de Arnono, cap. 3. n. 1. Qui. ſecundum, &c. becauſe 
they were in ancient Times every one of them 
concerned ſome way or other about the fame kind 
of Inſtruments or Writings : Quæ per ſonæ in uſu 
Juris Tabularii aut Tabelliones appellantur, nunc 7 
go Notarios vocant, Vinn. partit. juris, I. 4. c 
de fide inftrumentorum : And in our Acts o Par. 
liament we uſe the Words Notar and Tabellion 
conjunctively, AF 31. Parl. 1469. 

Meonſ. Paſquier, in his Recherches de la France, 
Tp cap. 14. * tat cao who-ars een 


Notaries 7 


* che Munten e 280-06 
Pants to. che Tabellians, who ndt. being Juffini 
= oe a, multitude of Buſineſs, to go! $0-every 
Jace wheęrg cheir perſona] Preſenee was neceflany, . 
E Fee exe forced ta take intor their Houſes and Fa 
erſons guglißßed te aſſiſt them in the Exerciſe gf 
bit © their Office z which was done by the Scrvant's ma: 
Hing a Note ef the Bulincls, a5 a Minute ef the 
Wl Contraft,,&c; which was thereafter ingroſſetl by 
Wo the Tabellions who, that it might make. Faich, 
atteſted; and ;figned-it, and in ancient Times, — 
oll done ip foreign Countries, appended his 
thereto: : So that the Compellation of Notary 
comes from theſe Notes which they made on 
Preſentedb te the Tabellion their Maſter. 
Cieiſacius in his Obſer vations upon the ae 
vel, ſays, That the Occaſion of that Novel was g 
Wige the Tabellions, when employed, , to goto 
the Parties themſelves, and not ſend their Scho- 
lars; and that cheſe Scholars or Servants ſhould 
not make out Inſtruments but in the Preſence; and 
by: the Knowledge of the Tabellions: Sothat when 
e Tabellions were interrogate upon any Affai 
— a Judge, they might not excuſe —— 
by pretending Ignorance of the Matter. 
However, in proceſs of time, theſe Notaries did 
ſeparate from the Tabellions; or, it is more pro- 
bable, that after. the Deceaſe of the Perſon whom 
they had ſerved, they continued ſtill the fame Em- 
ployment, with the ancient Name, and were by 
the.Sovercign Power authoriſed fo to practiſe. 
In the firſt Centuries of the Church, there were 
Notaries who were Eccleſiaſtical Officers, their 
© Office being to gather and preſerve the As of the 


2 a Martyrs. 
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Martyrs. They werk ſeven in Number and 
one had his Station in the City of Rome. Stag 


chte Notaried and Aſligned them their Hiffdrent 
Stations in Ram, foto write the Ads of che 
Mui 
the Le Pontificalis: of tht third Century; = 
St. Fabien, the twenty, firſt Pope, co 
that the Seriptures in ſhort- hand were 


ch, ſcore; he added ſeven Sub. deacoris to che ota- 
813 ries, to the end that they ſhould take! Care to 
ea] write out, at length, without Abbreviations, that 


ary which the Notaties bat written in ſhorthand, 

nd BW Theſe Notaries had likewiſe 15 Care of ane 

x wine ret the) Church. 2 rh | 
os When the Greeks weak of te Holy'Nonnies, n 
> #0 chey underftand 'by that Name Sf. Maroian and. 
£9 Martyrius. It is not that they practiſed ce Fun. 
ho- ction of Notaries but becauſe thut Name was me- 


uld times given to the Sub- deacous, ww the Lege, 
and and rs, and; thut St. AMartyrius: had been . 
hen Sab-deacon, and! St. Murcia a Reader or Sin 

fair for theſe Notaries were for the moſt part Re ary 
ves who ordinarily were promoted to 1 

5 Thereafter cheſe Notaries were aboliſhed, and 

did ſom brought in) two other Degrees of Norte 
ro. | coli ithe Apoſtolic and Epiſcopal,". "3 
OM The Apoſtolical Notary is 'one'w receives — 
m- expedes &s or Inſtruments in Matters ſpiritunl 
by and beneficial, as che Reſignation of | Bepefices, 


Concordates or Agreements, c. He has his 


tere Commiſſion from the Pope, corifirmed and ap- 
heir proved by the Biſhop of the Dioceſe. The Epi- 
the Napa Notaries are thoſe made by the Biſhops; 
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$ Ve Office of a Notary-Publick. Part I. 
Number of which ought to be regulated in every 
© Dioceſe. . | 51 A 1, 
There is alf6 in the Court of Rome a College of 
wy twelve Protonotaries, who have a Degree of Pre- 
| eminence above the other Notaries, and are called 
Participantes, becauſe they have a Share of the 
| Dues in Chancery. They are ranked among the 
1 Prelates, and they wear a purple Robe, with a 
9 Surplice, and a Hat bordered with Purple, with 
a twiſted Cord. They have upon their Eſcutcheon, 
a Hat, from whence hangs two Rows of 
Tufts or Knots. They take place of all Prelates 
who are neither Prieſts nor Biſhops. Their Office is 
to aſſiſt at the Precognition of Biſhops, opening 
the Mouths of Cardinals, the Canonization of 
Saints, and to expede in higher Cauſes the Acts 
which the ſimple Apoſtolical Notaries do in inſe- 
Tor ones, | lr 
Protonotarius, or primus Notarius, among the 
Esaliß, is a chief Officer or Clerk of the Com- a 
mon Pleas and King's Bench; and for the firſt 74 
named Court there are three Protonotaries, and N 
dhe other hath but one. He of the King's Bench 74 
BE * records all Actions civil, as the Clerk of the Crown Ji. 
O ce doch all criminal Cauſes in that Court. Thoſe 4 
of the Common Pleas, ſince the Order 14. Fac. I. I l. 
upon an Agreement entred into between the Pro- Ge 
tonotaries and Filizers of that Court, do enter and I his 
inrol all manner of Declarations, - Pleadings, Af hir 
ſizes, Judgments, and Actions. They make out by 
all judicial Writs, except Writs of Habeas corpus 
and Diſtringas jurator ; (for which there is a par- 0 
ticular Office erected, called the Habeas corpors Sta 
Office;) alſo Writs of Execution and of * of en 
ern) ri- 
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Tit. I. By whom Notaries are created. 9 
Privilege for remoying Cauſes from inferior Courts, 
Writs of Procedendo, of Scire facias in all Caſes, 
and Writs to enquire of Damages, and all Pro- 
ceſſes upon Prohibitions, on Writs of Audita que- 
rela, falſe Judgment, c. They likewiſe enter 
Recognizances acknowledged in that Court, and 
all common Recoveries, and make Exemplifica- 
tions of Records, Sc. 5. Hen, IV. cap. 14. 

The Power of making Notaries appertains to the 

Soyereign Prince, or to whom he gives a Com- 
miſſion for that Effect; ſo that a Judge, or any 
other Magiſtrate in the State, without a ſpec! 
Commiſſion, cannot create a Notary z which'Law- 
yers call Aus ſummi imperii, and recount inter 
Regalia: For, as the Judge hath from the Sove- 
reign the ordinary Juriſdiction or Power of jud- 
ging, ſo the Notary obtains a Licence to write In- 
ſtruments whereunto full Faith is given, Weſenbec. 
ad tit. f. de fide inftrum. u. 3. and thus becomes 
a publick Perſon, Tiraquet. de jure conſtit. poſſeſſ. 
part, 3. limit. 30. u. 27, and is therefore called 
Notary-Publick: And Rob. Maranta ſpec. aureum, 
part. 4. diſtin. 18. u. 3: and Tiraquel. de jure con- 

ſtituti poſſeſſ. part. 3. limit. 30. u. 28. call him Ju- 
dex chartularius, a Chartulary Judge, exereing vo- 
luntary Juriſdiction, i. e. being required by the 

Good-will of Parties; for he can do nothing of 


his own Accord againſt any unwilling to employ 


him; and he may perform his Duty at any Time 
by Night or by Day, in every Place. / 

The Emperor of Germany, through his Right 
to the Seat of the Roman Emperors, and to the 
States of Italy, and by his Title of Emperor, pre- 
tends a Succeſſion to — ever belopged to the 

0 an- 


| x0 TheOficeof a Notary-Publick, PartT, 


ancient Emperors of Rome, that is, to all the 
Countries that were ever ſubjected to the Roman 
Empire; and thereupon pleads, that the Notaries 
created by him, who are called Imperial Notaries, f 
may exerciſe their Office within any Kingdom in ] 
Europe, though now governed by an independent 4 
Sovereign of its own. Fl x 
The Pope of Rome, in like manner, ambitious 4 
of temporal and worldly Dignity, in imitation of BW p 
the Roman Emperor, plcads for an univerſal Ju- * 
riſdiction, not only over all Eurepe, but alſo p 
ir 

tl 

al 

te 

ri 
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over the whole Univerſe; and though at firſt che 
Popes claimed only a ſpiritual Power, yet never - 
theleſs, when Occaſion offers, they direct their Aim 
to a temporal Sovereignty; and too often they 
have ſucceeded in their Deſign, to the great Deſo- 
lation and utter Extinction of many princely Fa- 
milies. Upon this Foundation of an univerſal 
Juriſdiction, the Pope pleads, as well as the Em- 
peror, a Power to create univerſal Notaries, Eccle- 
ſiaſtical Perſons called Apoſtolical Notaries, who ex- + 
erciſe their Office both in Spirituals and Tempo- 
rals over all Europe, and exclude the Imperial No- WW d 
taries, who are only Laicks, from meddling in W a 
ſpiritual Affairs. | 
There is a third kind, called Regal Notaries, 
created by the ſeveral Kings and Sovereigns, with B. 
Power to practiſe within the Kingdom and Ter- N 
ritory of the Prince who gave that Commiſſions I ce 
and theſe Notaries being laick Perſons, durſt not, 
in Time of Popery, under Pain of Excommuni- Iſh ne 
cation; meddle in Eccleſiaſtical Matters, which I th 
were made peculiar to the ſpiritual Notaries. Pi 
When the Roman Empire was put to . 
n on 


Tit. I. By whom Notaries are created. 11 
fion by the Invaſion of the Barbarians, ſeveral Pro- 
vinces and Cities aſpired to an independent So- 
vereignty 3 which gave Riſe to many petty Prin- 
cipalities, Dukedoms, Counties, and to ſeveral 
Republicks, who aſſumed to themſelves within 
their own Territories, all the Powers with which 
the Emperors were veſted, and among the re 
that of conſtituting Notaries : And even in that 
Part of the Empire which is annexed to the Dig- 
nity of the German Emperors, the Emperor makes 
Princes, Dukes, Earls, Barons, and erects Lands 
into Principalities, &c. and declares ſeveral Ci. 
ties and Towns Imperial, i. e. independent of 
25 other but the Body of the Empire; giving 
to the Prince, &c. and Magiſtrates of the pe- 
rial Cities, a Power of making Notaries, to pra- 
ctiſe within their own Territories. 

In imitation of which, the Pope of Rome hath 
made his Archbiſhops and Biſhops to have the Dig- 
nity, Title, and Precedency, ſome of a Prince, o- 
chers to uſe that which belongs to a Duke; and hath 
erected their Biſhopricks into Principalities, Duke- 
| No- doms, &c. with the ame Powerof making Notaries: 
Ss m And, in the ſeveral Kingdoms of Europe, which 

are all divided into Archbiſhopricks and 
eb ricks, hath given to the feveral Archbiſhops and 

Brſhops Authority to make and appoint fpiritual 
Ter. Notaries, with Power to practiſe within the Dio- 
ion; ¶ ceſe of the Biſhop who gave the Commiſſion, - 
| Theſe regal and provincial hick Notaries, can- 
mum not, in right, practiſe in any other Places _ 
which ¶ thoſe ſubjected to the Authority of the Ki 
* Prince who created them; for, as was ſaid ay 
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12 TheOfice of a Notary-Publick, Peart. I, 


fore, that Extent of Power pertains only to the 


Imperial and Apoſtolical Notaries. 

But as to the Dioceſan Notaries, (whoſe Title 
was thus, Ego P. G. Notarius Publicus, clericus diæce- 
ſeos Glaſguenſis, &c. i. e. I P. G. Notary-Publick, 
one of the Clerks of the Dioceſe of Glaſgow, Fc.) 
I know not if they might practiſe without their 
own Dioceſe ; for though the ſpiritual Character 
and Power to teach and adminiſter the Sacraments 


was univerſal, I know not if that of Notary was 


ſo too. However, as they were not allowed to 
preach in an extraneous Dioceſe, without the Per- 
miſſion of the Biſhop of it, it may be thought that, 
without his Licence, they could not within that 
Dioceſe take up, form and extend Notorial In- 
ſtruments, concerning Affairs pertaining to Per- 
ſons living therein. 

The Pope ſtretching his Ambition too far, and 
thereby encroaching on the Prerogative of Chri- 


ſtian Kings, made them to open their Eyes, and to 


look after Means to prevent the evil Conſequen- 
ces of theſe tyrannical Uſurpations, I find Fr. 
Caldas Pereira, in his Treatiſe, De jure Emphyteu- 
tico, lib. 3. cap. 7. n. 17. notices, that by the 
Lex regia of the Kingdom of Portugal, lib. 2. tit, 
20. it is declared, all Inſtruments of the Apoſto- 
lical Notaries, in fo far as concerns profane or 
temporal Affairs, are not to be reckoned publick, 
i. e. are deſtitute of all Faith, Proof, Uſe, or 
Authority, And though Chriſtinæus (in his Deciſ. 
153. u. 20. upon the Title de fide inſtrum.) ob- 
ſerves, That the Imperial and Apoſtolical Nota- 
ries are every where enabled to make Inſtruments 


tor Eccleſiaſticks and Laicks ; yet it is more true, 


that 
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that their Power is confined within the Eccleſiaſti- 
cal State, and the German Empire: For it is not 
rational to think, that it can extend beyond the 
Territory of the Conſtituent. ' Vide Perez, ad 
Cod. tit, de fide inſter. : | 


Apr. I. 
Of the Vidiction. 


HE Indiction, before the Reformation, was 

an eſſential Part of a formal Inſtrument; 

for, according to the Canon Law, the omitting of 

it will vitiate the Inſtrument; wherefore it was 

thought not foreign to our preſent Purpoſe, ſee- 

ing it was formerly uſed in Scotland, to give this 
ſhort Account of it. 

Indiction ſignifies the Space of fifteen Years, 
at the End of which a new Indiction begins. For- 
merly it ſignified the Admonition given to the 
Subjects, to prepare themſelves for Payment of 
the Tribute, before the Collections were exacted, 
J. ult. Cod. de indict. & arg. l. 10. Cod. de muneri- 
bus patrimon. 6 5 i 

Indiction cannot be made but by him to whom 
it is competent, either by Law, or the Right of 
Empire, J. un. Cod. de ſuperindict. The Indicti- 
on was likewiſe put on every Luſtre, or five Years, 
for Gold, Silver and Iron. Indiction is called 
by Cicero, what is collected, Collation, Symbols, 
kpvog, vulgarly Tax, like to a Poll. Caſſiadorus 
mentions firſt, ſecond and third. Some were 
canonical, and made according to the Law; others 

Extra- 


14 The Office of a Notary-Pwblick. Part. I. 
extraordinary, decreed by the Magiſtrates for any 
unſeen — ng J. 1. Cod. de Indift, 2286 U 

Diomyſius, a certain Roman Abbot who lived a- 
bout a thouſand Years ago, writes, that the In. 
dictions were inſtituted by Auguſtus Ceſar, before 
the coming of Chriſt, in the firſt Year of the 
hundred and ninety fourth Olympiad ; for at the 
fourth Indiction he writes that our Saviour was 
born, which Beda alſo affirms in his cap. 47. de 
natura rerum. | 

But under Auguſtus, it not only denoted the 
Year in which Tributes were wont to be paid to 
the Romans, but alſo it ſhewed how many Years 
it was after the Payment of the Tribute ; for, as 
the Romans had Dominion almoſt over the whole 
World, and had made the remoteſt Countries tri- 
* butary to them, Auguſtus therefore, three Years 
before the Birth of our Saviour, ordered, that 
thoſe who lived in the remoteſt Places of the Em- 

ire ſhould only (becauſe of the Difficulty of the 

oads) at the End of every Luftre, or fifth Year, 
pay their Tribute; and in the End of the firſt 
five Years they ſhould pay Gold, as a Type of 
Dominion ; in the End of the ſecond five Years, 
Silver, for the Soldiers Pay ; and at the End of 
the third five Years, Copper and Iron, for repair- 
ing the Arms. 

But now, the Word Indiction is commonly ta- 
ken for the Regulation of Years, as well, in pu- 
blick as private Actions; and it is generally 
thought to direct the Order of Time, and to take 
away Errors which might fall out in Chron 8 
This Way of reckoning by Indictions was firſt in- 
vented by Conſtantine the Great; for are E 
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Tit. II. Of the Ind:fton. 15 
blick. nor private Writers before his Time make 
mention of Indiction in this Senſe : And that the 
eighth before the Calends of October, in the Year 

our Saviour 313, the firſt Indiction began, in 
which Year C onſtantine defeated oy Tyrant Ma-. 
xentius, vide Crai 55 lib. 2. dieg. 7. de indictione: 
Where you will alſo ſee the i Verſes for 
finding the Indiction: a 

Si per quindenos Domini diviſeris am, 

His tribus adjunitis, indictio certa patebit; 

Si nibil excedit, quindena indictio currit. 


The Emperors, to the end that this Conſti- 
tution might not caſily be forgot, decreed, as alfo 
afterwards the Popes, that no inſtrument drawn 

Publick Notaries ſhould be held firm and 
valid, unleſs the Year of Indiftion was ſpecified 
therein, According to the Starute of the Empe- 
rors, the Cycle of Indiction begins the 24th of 
September, at which Time, becauſe of the Matu- 

of the Grain, the Tributes may be beſt 

d; but according to the Decrees of the Pope, 
it begins at the Birth of Chriſt : Wherefore the 
Imperial Notaries, officiating by the Pope's Au- 
thority in the Courts at Neve, change the Indi- 


ion, as in the Alg of the Council of 
Conftance, 8 
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O the ancient and preſent State of Notaries 


D Efore the Reign of King James III. the Pa- 
| pal and Imperial Notaries did practiſe in 
Scotland until the third Parliament of that Prince, 
holden at Edinburgh the 20th of November 1 469 ; 
at which Time an Act of Parliament was made, 
bearing this Title and Inſcription, That Notars 
ſhould be mage be the King, and not be the Empe- 
ror. The Preamble of which Act, in regard it 
is Cited to aſſert the independent Sovereignty of 
our Kings in Mr. Anderſon's Independency of Scot- 
land, I ſhall here ſubjoin. If is thought expedient, 
that ſeeing our Sovereign Lord hath full Furiſdicti- 
on and free Empire within his Realm, his High- 
neſs may make Notars and Tabellions, whoſe Inſtru- 
ments ſhall have full Faith in all Cauſes and Con- 
tracts Civil within the Realm; and in Time t0 
come, that no Notar made by the Emperor*s Autho- 
rity, have Faith in Contracts Civil within the 
Realm. | 
The Notaries in Scotland, at this Time, who 
had been created by the Authority of the Empe- 
ror, were not wholly rejected; for firſt, by the 
above Act it is ordered, That full Faith ſhall be 
grven to all Inſtruments given of before by the Impe- 
rial Notaries as they are of Avail , and next, they 
are deprived only in caſe they be not examined by 
the ordinary Biſhop, and approved by the King. 
The Authority of the Papal Notaries is not fo 
| cxpreſly 
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reſly abrogated, though it may be thought to 
8 indire&tly, through the Manner of ex- 
preſſing the Clauſe in the above mentioned Act 
of Parliament relating to theſe, which is thus, 
And that full Faith be given to the Papal Notaries in 
Times bygone, in all their Inſtruments ; and ulſo, 
becauſe nothing is ſaid concerning their Authority 
in Time to come : whereby it would ſeem, that 
our Kings did reſtrain the Pope's Power in Matters 
ivil, | 
It may be further obſerved, from the Narrative 
and Preamble of the ſame Act, that the Inſtru- 
ments taken by the King's Notaries were to make 
Faith in Matters Civil only, the Spiritual being 
left where they were, 1. e. to the Clerical Nota- 
ries; and that the King and his Parliament intend- 
ed only to reſtrain the Pope's Power in Matters 
Civil. | 
In the End of the ſaid A 31. Parl. 1469, 
it is ordered, That the Notaries to be made by t 
King ſhall be examined before their Ordinaries, Bi- 
ſhops, and ſball have from them a Certificate o their 
Faith, good Fame, Science and Ability, or Fitneſs 
for the Office, | | 
The Clergy being the only Perſons knowing 
in the Laws Civil and Canon, were moſt quali- 
fied to examine theſe Notaries; and it is pro- 
bable, that in all the Kingdom there were none 
ſo fit. Beſides, in the ancient Times, and when 
the above Act was made, none other than the 
Clergy either aſpired to this Office, or were ad- 
mitted to it: Becauſe, fr, the Notaries behoved 
to have a reaſonable Underſtanding in the Latin 
Tongue, wherein the RARE gf greateſt Mo- 
ment 


*%% 
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ment were to be written, and none except the 


Clergy were at pains to ſtudy it; for that being 


the Language of the Church, there was an abſo- 


lute Neceſſity for them to know it. And wext, 
= Tt was requiſit for the Notar regni to have Skill 
in the Stile and Form of all Writings, Evidents, 
and Securities, with a little Smattering of the Law; 
which the meaner Laity did not read, for wafit 


of Ability to follow that Study; and the Gentry, , 


or Nobles, who might poſſibly be learned in the 
Law, diſdained the Meanneſs and Servility of the 
Employment of a common Notary. Thirdly, 
Laymen were only capable of Civil Affairs, where- 
as the Clergy were in Capacity to ſerve in both 
Spiritual and Temporal Matters; by which they 
had a great Advantage over the other Lieges; 
who could not find in this Office of a Notary the 
Encouragement that Eccleſiaſtical Notaries would 
meet with : And therefore it is likely, that Lay- 
men never ſought after this Office; for, in all the 
ancient Atteſtations of Notaries which J have ſeen; 


they are called Clerks of one or other of the Dioce-. 


fes in the Kingdom ; which Deſignation ſtill con- 
tinues at this Day, though now none but Laicks 
are admitted Notaries ; and at preſent they gene- 
rally take that Deſignation from the Dioceſe in 
which they were born, or from that wherein they 
deſign to reſide. f | 
The King and Parliament being jealous of the 
Pope's Uſurpation and Encroachment upon the 
Prerogative-Royal, did, by this A 31. Parl. 
1469, aſcertain the King's Right to create Nota- 
ries for Civil Affairs; ſo that it may be thought, 
that the Apoſtolical or Eccleſiaſtical Notaries, pe 

: er 


1 an. * 


r ͤ a _ cc cc crc 1 


OE — = I 


Tit, IH. State of Notaries in Scotland. 19 


after due Examination and Trial, were allowed 
by the Pope or Biſhop alone, could not after this 
Time, without Licence from the Prince, meddle 
in Temporal Matters, as they bad done in Times 


Kanne Power of the Biſhops over Notaries has 
been very conſiderable; for, by A 64. Parl. 
1503, it is ſtatuted, That all Biſhops-Ordinaries. 
call before them the Notaries within their Dioceſe, 
and. make them to be examined upon their Knowledge, 
and take Inquiſition of their Deneanour and Fame, 
and deprive and puniſh the Culpable according to, 
their Demerit; and that they take Inquiſition of them 
that uſe falſe Inſtruments, and puniſh them where 
it belongs to their Office, or ſend them to the King. 
It may be thought that all Notaries, as well 
Temporal as Spiritual, were ſubjected to the Au- 
thority of the Biſhops, in the Examination and 
Inquiſition enjoined by this Act: But becauſe the 
_ of Falſhood was by the Laws, Canon and 
ivil, to be puniſhed more ſeverely than the Ec- 
cleſiaſtical - Judge could inflict, which could not 
go, further than Penance or Excommunication, 
(which is meant by the Words, in /o far as it 
belongs to his Office-orginary ; ) therefore the Bi- 
ſhops are ordered to ſend the Uſers of falſt Inſtru- 
ments to the King, in order to be puniſhed by 

the Civil Magiſtrate, art, TY 
. The Difference and Diſtinction between Note- 
nes into Papal and Regal, i. e. Spiritual and Tem- 
poral, is manifeſt from the laſt cited AZ 64. Parl. 
1503; from which it alſo may appear, that to in- 
title the Papal Notaries to meddle in Civil Affairs, 
they behoved to be 1 by Perſons deputed 
2 by 
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by the King, in order to be made Royal. The 
Words of the Act are, And the Perſons that they 
find acceptable, that they ſend them with their Wri- 
tings to the King*s Highneſs, who ſhall depute cer- 
tain Perſons to examine them; and if they be gain- 
and, i. e. if they be fit, proper, ſuitable and qua- 
lified, to make them Regal, if they be not Regal of 
before. | 
| This is further manifeſt from the A 76. Parl. 
13540, ordering every Sheriff to call before him 
and examine all Notaries, Laick Men, within his 
WE Sheriffdom ; and, by an Act in Judgment, to ad- 
mit ſuch as are famous, (i. e. Men of good Repu- 
mation) and able to execute the Office. Yet it is 
not to be thought, that the Power of creating No- 
_ tarics was, by this Law, conferred upon the She- 
riff, who never had ſuch Juriſdiction; but that 
the Sheriff being the King's chief Magiſtrate in 
the Shire, conſtitute to put the Laws in Executi- 
on, and to ſee them duly obſerved by the Lieges, 
the King and Parliament thought fit, in order to 
put a Stop to the Confuſion and Falſhood which 
the Multitude of Notaries had occaſioned, to or- 
der the Sheriff to try the Qualifications of the No- 
taries living within his Territories, and to autho- 
riſe ſuch as were honeſt and ſkilful to continue in 
the Office, &c. and to diſcharge all others, And 
that this is the genuine Interpretation of this Act, 
isclear from the laſt Part of it, ordaining all No- 
taries which were to be created after the Year 
1540 not to exerce their Office, till they ſhould 
firſt appear before the Sheriff, and get their Ad- 
miſſion, with their Sign.and Subſcription record- 


this 


be ad in his Books, Sc. And in another Clauſe of 


lar- 
laid 


> of 
this 


Tit. II. State of Notaries in Scotland, 2x: 
this Act, all Ordinaries are en 3 to do the 
like with reſpect to Notaries within their Dioceſe, 
who are Spiritual Men. And further 
By this Act, the Sheriff is to diſcharge all, ex- 
cept Writers, Notaries and Scribes in * Kin "g's 
Courts of Juſtice, who ſhall be admitted by the 
Lords of Council. I thought proper to touch 
thisClauſe, leſt any, through Inadvertency, might 
fall into a Miſtake, and think, that at this Time, 


and by this Clauſe of the Act, the Lords of Coun- 


cil, i. e. of the Seſſion, had a Power to admit 
Notaries ; whereas by theſe Words, Writers, No- 
taries, and Seribes of the King's Courts, which 
are ſynonymous, no others are underſtood than 
the Clerks of theſe Courts; for, as was obſerved 
before, the Office of the Silke and of the Tabu- 
larii, was like unto that of our Clerks: Though 
the Office is ſtill the ſame, yet the ancient Name 
of Scribæ is changed to the newer one of Clerk. In 
the Preamble of AZ 81. Parl. 1540, it is noti- 
ced as a great Inconveniency, that Inſtruments 
and Acts made by the Scribe of the Court bear 
one Way, and thoſe taken in the Hands of other 
Notaries bear another Way; where by the ogra 
of the Court is meant the Clerk. | 

And alſo it was noticed before, that the . 
7 abularii, Tabelliones, and Scribæ, were confound- 
d, and ſometimes made to ſignify the ſame Of- 
— and Employment, and were ſo uſed with us, as 
is clear from the ſame A 81. Parl. 1 540, whereby 
it is ſtatute, That all Inſtruments, Notes and Ads 
le made and taken in the Hands of the Scribe and No- 
tar-ordinary of the Court: And in the End it is 
ſaid, 49 Notar and Scribe of Court: And 


in 
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in the Preamble of 4-3 1. Pari 1469, the Names 
Notar and Tabellion are made ſynonymous, ex- 
preſſing the ſame Office. And as Scribe and Notar 
were promiſcuouſiy uſed, ſo are alſo the Names of 
Natar — Clerk-in Court, as is clear from the. A4 
78. Purl, 1540, where it is, fgid, Becauſe: great 
Credence and Faith is given ta the. Notars and Clerks 
of Court, it is poker, That al} Sheriffs, &c. pre. 
ſent their Clerks and Notars 11 Preſence of the 
Lords of Cauncil, &c. | 
Further; the Clerks of Seſſion, or of any other 
Coin Court within Scotland, are, upon their 
Amte, and by virtue thereof, impowered ta 
do every thing falling within the Verge of their 
Office, a as fully and amply as if they had, in the 
ſolemn and forma] Manner appointed by Law, 
been admitted Notaries : So that Inſtruments in 
the Hands of theſe Clerks in Proceſſes, and Acts 
Judicial in their Court, make: as much Faith as the 
Inſtruments of any Notary-Publick, Mackenzie's 
Odbſerv. on Att 79, Parl. 9. Q. Mary. Now, the 
Clerks of Seffion are admitted in a Way very dit- 
ferent from that of creating a Notary-Publick. 
To return to the Authority of our Biſhops, with 
reſpect to Notaries: By Alt 24. Parl. 5. Q. Mary, 
1551, The Sheriffs are ordered to bring or ſend. all 
Notars, Temporal Men, within their Shire, and 
the Ordinaries ſhall bring or ſend all Spiritual No. 
tars to the Burgh of Edinburgh, 10 preſent them 10 
the Lords of Seſſion, &c. to be examined, and, if qua- 
lified, to be admitted. From which it is 2 597 
that the Ecclefiaſtical Notaries were under the Di- 
rection of the Biſhop, and the Laick Notaries 
ſubject to the Command of the Sheriff. But * 
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Acts of the Parliaments ſubſequent to this, made 
concerning Notaries, I find no 'more Regard id 
paid to the Biſhopsz for by A 43. -Parl. 6. Q. 
Mary, 1555, (three Years before the Reforma . 
tion of Religion from Popery, which, in Scoflantt, 
is ſtated to the Year 1558) All Notaries, 'both 
Spiritual and Temporal, are ordered to come pero 
nally Jo Edinburgh, and 10 compear before the Lords 
of Council, bringing with them their Creation ami 
Protocols, to be examined; and ſuch Notaries ur 
ſhould'be found qualifitd, are to be admitted by the 
Loris to the Office vf Notary. And by this Act it 
is further ordaitied, That no Notary, by we 
ver Power be be-erented, ſhall uſe the Office of 
tary within the Realm in Time coming, except Be 
firſt preſent bimſelf io the ſaid Lords, ſpewing B= 
Creation, and be admitted by 'them thereto, The 
Contemners are 'ordered to be puniſhed as follows: 
Weir Moveables ure to be eſebeated, and applied 'fb 
the Sovereign's Die; und they are to want their right 
Hand, ans to be baniſhed the Kingdom -for ever. 
But although this Act ordains all Notaries, both 
Spiritual and Temporal, to come perſonally to'Edin- 
burgh, and compear before the Lords of Council, 
dc. yet it is not to be thought that this Law gives 
the Lords Authority of making Notaries, eitlier 
Spiritual or Temporal ; becauſe the Power of cre- 
ating of the firſt Kind was the Biſhop's > 
Popery at this Time being maintained in its 
Force. And the Deſign of this Act with re- 
ſpect to the Lords, is the ſame as that in the 1540 
with'reſpeCt to the Sheriff; for the Power of ad- 
mitting Candidates to the Office of Notary was 
not conferred on che Lords of Seſſion „ 
| | Refor- 
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| Reformation, when the Tyranny and Uſurpation 


of the Popiſh Clergy was daſhed in Pieces. And 
ſince the Reformation, the Reſtraint of the 
Church's Power, in this behalf, is further eſtabliſh- 
ed by A 79, Parl. 9. Q. Mary, 1563, ſtatu- 
ting, That no Perſon ſhall take upon hand to exerce 
be Office of a Notary, by no manner of Creation to 
be made in Time to come, under the pain of Death, 


unleſs they be created by the Sovereign's ſpecial Lei- 


ters, and thereafter examined admitted by the 
Lords of Seſſion, &c. And, in the End of the Act, 
Fam Perſon attempts in the contrary, in creating 
or making Notaries, or in uſing the Office otherwiſe, 


they ſhall be puniſhed to the Death. So that by 


this Act, the Lords of Seſſion have the full Power 
and Juriſdiction of admitting Notaries, who may 


exerce the Office in all Matters legal, Spiritual and 


Temporal, over all the Kingdom, as fully as any 

other Notary, Apoſtolical, Imperial, or Regal, 

could have.done in ancient Times. | 
This Act, in fo far as relates to the Manner of 


creating Notaries, viz. by the Sovereign's Letters, 


has not been in uſe theſe many Years : Sir George 
Mackenzie, in his Obſervations on the Act, in- 
forms us, that they were not in uſe in his Time: 


However, they are ſtill ingroſſed in the Notary's 8 


Act of Admiſſion, From theſe Acts it is mani- 
feſt, the Biſhops Power to make Notaries was a- 
boliſhed. But further, 'the Spiritual Notaries, 
who had been duly created by theBiſhops in Times 
before, are ordered to be of new examined by the 
Lords of Seſſion ; and, if qualified, to be by them 
admitted to the Office of Notary. And now at 
this Time, the Clergy cannot meddle in the 95 

ce 
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fice.of Notary ; for by Ad 133. Parl. 8. Ja. VI. 
all Miniſters, who exerce or officiate as Notaries, 
are to be deprived: Yet the Act does not expreſly 
annul the Writs; and therefore, a Contract of 
Marriage, ſubſcribed by a Miniſter. in place of a 
Notary, was ſuſtained, though it was found, that 
the Miniſter was thereby deprivable, 12th Fuly 
1631, Haſſmgtoun contra Bartilme, oblerved by 
Durie. Nevertheleſs, by this Act, Miniſters may 
officiate as Notaries in Teſtaments. 

Before I ſhew the preſent Form and Way of 
admitting Notaries, I ſhall give the Definition of 
a Notary, and declare the requiſit Qualifications 
of the Perſon. to be admitted, * 

A Notary. then is, A publick Perſon, who, upon 
Examination and Trial, being admitted by the Lords 
H Seſſion, gets Power to form and take Inſtruments 
in any honeſt and lawful Buſineſs, which make Faith 
in Law. Whoever aſpires to this Office muſt be, 
of a competent Age, which is accompanied with 
Judgment; no Pupil, or one nearer. to Pupilla- 
rity than to Majority, is received. And ſeeing 
a Notary is a kind of Judge, the Civilians call him 
a Chartulary, one. It is reaſonable to circumſcribe 
his Age, by the ſame Rule that is made for that 
of Judges; and as, by the Laws of Scotland, none 

can be a Judge until he be twenty five Years of 
Age compleat, therefore the Lords of Seſſion, by 
their Act of Sederunt 1.595, declared, they would 
only receive to be Notaries ſuch as were paſt twen- 
ty five Years of Age: But this Act is not obſer- 
ved; for now they are admitted before twenty five, 
and the Age is left to the Diſcretion of the Lords. 
As all Cache for my Civil publick 9 
n 
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ſo in this of Notary, the Perſon muſt be of un- 
tainted Fame and Reputation, of entire Honeſty, 
free from gny thing that infers Infamy, or any 
\ Suſpicion of it, Brun. ad tit. Cod. de infamibus, u. 
4. And that they be deſerving of Truſt, for 
great Veracity and Fidelity is requiſit in one who, 
by his Writing and Subſcription, beſtows a for- 
mal Being and publick Authority on a 

Perez, ad Cod. tit. de tabular. ſcribis, &c. u. 13. 
For great Faith and Credence is given to Notaries, 
AZ 78. Parl. 1540. And the Conſtitution of 
the Em ror Maximilian, in the Year 1512, Fx, 
in this behalf is, Quod circa perſonas approbands- 
rum, vel denuo inſtituendorum, habeatur ratio conditi- 
onum C5 qualitatum earundem, &c, And the Par- 


luament in the Year 1503, in the Reign of K. Fa. 


IV. in the A 64. takes Notice of the many Com- 
plaints of the Lieges, that through the, Fal ſhood 


of Notaries, honeſt Men were not fure of their 


Heritage, nor Clerks of their Benefices; therefore 
Inquiſition is to be made of the Demeanour and 
Fame of all the Notaries in the Kingdom, and 
Power given to deprive the Culpable. 

And e a Notary is a Perſon that deals in 
Law Matters, therefore he muſt have a ſuffici- 
ent Knowledge of the Employment; for none 
but ſuch as are famous, and able to execute the 
Office, are to be admitted, A 76. Parl. 1540. 
And theſe external and acquired Qualifications 
that the Law requires, according to AF 45. Parl. 
11. K. Ja. VI. are, That the Notary to be ad- 
mitted ſhall have a reaſonable Underſtanding of 
the Latin Tongue, ſo as to write it congruoully 3 
That they have ſerved truly for ſeven 3 a. 

N 
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Lord of Seſſion, a Commiſſary, Writer to the 
Signet, or the Clerk of ſome Sheriffdom, Stew- 
artry, Bailliary, or of an head Burgh; and that 
not paſſingly now and then, but attended and mi- 
niſtred to the Judge, Writer, or Clerk, in Mat- 


ters reſpecting their Office during the above Space; | 


and at the Time of their Examination report to 


the Lords of Seffion a Teſtimonial of their Tram 


and Qualifications. 
This Act narrates, That many Notaries bei 
admitted upon ſlender Trial, are, for the 
„ignorant of the common Courſe of Law, 
Form and Practick, which ought to be obſerved 
in their Inſtruments, Contracts, and other Secu- 
rities, not knowing what may ſtand by Law, and 
what not, which hath engendered many Plens 
among the Lieges z for Nene whereof the Act 
was made. 
The Lords, by the above cited Act of Sederunt 
1595, ordained thoſe only to be received who can 
write an Evident in Latin or Engliſh, and who 
had been Apprentice to — for the Space of 
five Years. 
Any Perſon who at preſent deſires to be admit- 


ted Notary, goes to the Clerk to the Admiſſion 


of Notaries, who formerly had his Commiſſion 
from the Clerk-regiſter, but now, ſince the Ac- 
ceſſion of his preſent Majefty, he has it immedi- 
ately from the King; and he preſents him to the 
Lords, by giving in a Petition for him. Which 
Petition is ſigned by the Intrant, and bears in 
Subſtance, That be having ſpent ſome Part of his 
Time in ſtudying the Laws, Forms, and Pratiicks 
of this bels, and bring now inclined to uſe and 

exerce 


— 
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exerre the Office of a Notary-Publick, craves there. 
fore 10 be examined, and, being found qualified, to be 
admitted ; and that the Lords may grant Warrant 
to the Clerk to the Admiſſion of Notaries to mark his 

Protocol Book, receive his Cautioner, &c. 
This Bill, before it be given in to the Lords, 
muſt be atteſted by one or two Advocates, and 
as many Writers to the Signet, ſetting forth their 
Knowledge of the Perſon deſiring to be admit 
ted, of his good Fame, and Qualifications to ex- 
erciſe the Office of a Notary ; for by Act of Se. 
derunt, 3oth July 1691, it is enacted, That none 
be admitted Notar but on @ Petition given in to the 
 ewhole Lords in Preſence, with a Certificate ſubſcri- 
bed by credible Perſons, that the Petitioner is of good 
Fame, and has had good Breeding for qualifying him 
to exerce that Truſt; and that the Ordinary on the 
Bills, and other Lord Examinator, being met toge- 
ther, take exact Trial of the Perſon's Knowledge and 
' Qualifications, before he be admitted. This Peti- 
tion being read in Preſence, the Lords generally 
remit to the Lord Ordinary on the Bills for that 
Week, and the next Week's Ordinary, to take 
Trial of the Petitioner's Qualifications; and one of 
the four ordinary Macers of the Seſſion, at twelve 
o'Clock, takes the Intrant, with his Bill, to the 
two Lords Examinators, appointed by the Remit 
on the Back of the Petition; who, by the above 
cited AF 45. Parl. 11. K. Fa. VI. are to cauſe 
the Perſon to be admitted give, in their Preſence, 
a full Proof of his Writing and Congruity, by 
forming ſome Evident; as, a Charter of Ward, 
Blench, Feu-farm, Burgage, Mortification, or 
Appriſing, a Precept paſt on a Retour, 8 
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of Clare conſtat, an Infeftment upon Reſignation 


in favorem, or ad perpetuam remanentiam, an In- 
ſtrument of Seiſin, a Contract, a Compromit, an 
Acquittance, a Procuratory, a Tack, a: Rever- 
ſion, an Obligation, or ſome other common Form 
of Evident. - e 

And if the Lords find the Intrant qualified, 
4 mark and ſign the ſame upon the Back of 

e Bill. 5 20 ee ee ene | 

The Bill being read next Seſſion Day by one of 


the Principal Clerks, with the Report of the Ex- 
aminators, the Lords admit the Petitioner to be a « 


Notary-Publick, and remit to the Lord Ordinary 
on the Bills to take his Oath of Aſſurance, Alle- 
giance, Abjuration, and de fidels adminiſtratione 
officii, and grants Warrant to the Clerk to the 
> x rpg of Notaries to mark his Protocol 
The Petition, with the Deliverance thereupon, 
is given to the Perſon admitted ; who, with the 
Clerk to the Admiſſion of Notaries, goes to the 
Lord Ordinary on the Bills, and he adminiſtrates 
to the Perſon admitted the Oaths aforeſaid, 
The Oaths being taken, and ſubſcribed by the 
Intrant, his Charges of Admiſſion, beſides two 
Shillings Sterling paid, as the Clerks. of Seſſion 
7 ng fer. adaidaifirating”the Oaths, are as , 
WS, | "nr 
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N ee 
To he Ceo e cir Du © 1 5 


1 

it 

widothe BY © mono) ener 2 15.0 4 
To the Macer x — 3 O o ti 
P 


To a Sheet of ſtamp'd Paper, for wri- i 6& 40% 
ting the Act of Admiſſion 4 3. | 
To the Clerk of Adrnfſion of Ne. 66 1 * 


To his Fes and Value of the . 5 L 
Protocol Book =—— —— $ 75 a 


Total, bet ben Charge — 104 04 4 


The! ry being chus admitted, in his Pro- 
tocol Book his Act of Admiſſion and Cauttonry, 
with the Sign and Subſcription manual that he is 
to uſe at the End of all publick Inſtruments, are 
Tide. All which ſhall be own in the next 


TIT. W. F 
6-4 the Near s Protocol and Cautioner. 


HIS Word Protocol. is derived Rock ahe 
Greek pdtog, primus, and u, Mem- 
— becanſe it is the firſt Draught of an Inſtru- 
ment. It is defined by Viglius, in the Title of the 
Inſtitut. de teſt. ordin. u. 5. to be the firſt Sketch of 
the Bufmeſs, made for the ſake of Memory, from 
. Waves ; eee the Inſtrument is to be extended, 
"The Emperor Maximilian, in his Conſtitution 
| concerning Notaries, & 2. ordains, That every 
| Notary have a Protocol, and that he keep it care- 


fully, 
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fully, aud write in it in Order with his own Hand, 
all the As and Inſtruments verbatim ta which' be 
was Notary ; and that be keep and preſerve a Regi- 
fter of them, ſo that Recourſe. may be bad to the 
Protocol or Regiſter, both in order to ſupply 
ments that are loft, either before or after the Nota- 
„ Death, Ane clear. any Deaoe os Ngoc 
2 that may ariſe from them. 
By the Laws of Holland, the Notary muſt write 
i in his Protocol all Inftruments to which he 
was Notary, having the Subſcriptions of the Par- 
ties and Witneſſes, and that of the Notary him- 
ſelf ; + and thereafter tranſcribe the Inſtrument 
therefrom, bearing that it agrees with the Proto- 
col. Which if the Notary neglect, he is to be 
deprived of his Office, M undergo an arbitrary 
Puniſhment, Edi##. Car. V. 4. Ofob. 1340. art. 
13. vol. 1. placit. Holl. p. 318. Nevertheleſs the 
Inſtrument is not thereby improven; for this would 
be affording an Opportunity to Notaries corrupt- 
ed by Bribes, or otherwiſe, to render uſeleſs all 
Inſtruments to which he was Radelan. 
Cur. Ultrajef. deciſ. 125. u. 2. And by the Civil 
ww, Inſtruments extracted from the Protocols of 
Notaries, written by the Notary himſelf, are held 
as authentick, and not as Copies, becauſe they are. 
ritten by a publick Perſon; wherefore they make 
aith in Judgment, although the Protocol be loſt, 
org. J. 17. r — 
Fachin, controv. jur. lib. 1 1. controv, 
may be inferred from the e 75. 
bar ae char Tins an ug bene e 
s probative as a principal Inſtrument. . 
By 443. Parl. 6. Q. Mary, All Notaries v, : 
ordaine 
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erdained to produce their whole Protocols, in order 
that they: may be marked by the Lords, the Leaves 


: 
numbred, and the Blanks marked in. Preſence of the f 
Notary; and theſe Protocols to be delivered back, f 

| 
I 
I 
{ 


without any Inſpection or Reading. And, 
By A 45. Parl. 11. Ja. WI. All Notaries. 
are ordained, betwixt and the firſt of January 1588, 
zo bring and preſent before the Lords of Seſſion their 
Protocol Books, to be conſidered by them. The No- a 
taries failing to preſent their Protocols, ſhall. noi b 
only be deprived, the Inſtruments given after forth t 
by them declared null; but alſo they ſhall be purſued fe 
as Tranſpreſſors of the King's Laws and Acts of Par- £ 
liament, and puniſhed as Perſons defamed, and un- b 
| worthy to bear Office or Place of Credit thereafter, Ml 2 
In all the former Acts concerning Notaries, MW N 
there is no Mention made of his Cautioner, until 4: 
this AF 45. for the Lords, by this Act, are, at 71 
the Inſpection of the Protocol Book, to know how ma- ©) 
1 of the Cautioners are alive, that, to the Content- 
e eee Lords, other new and 1 ifficient Cauti- cl 
_ found in place of the Cautioners deceaſt, of C 
hal be found inſufficient. And it is tei an 
3 by this Ad, That the Bonds and Acts f 10 
each Cautioner ſhall extend againſt his Heirs, and . 
that each Cautioner to be found in Time coming by tb 
| Notaries, for due Adminiſtration in their Office, ſhall to 
be in ſpecial obliged that their Protocol Books * th, 
within fifteen Days after the Notary's Deceaſe, & ©? 
brought to Edinburgh, and delivered to the Clerk of L. 


Regiſter, or his Deputes, who ſhall be holden to ſa- 
4%, at the Sight of the Lords of Seſſion, the Relif, or 
Bairns, or Executor of each Notary, for the ſame. he 
The Protocol Books are to be kept in the King's Re- lar 


| giſter, 
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viſter, and the Clerk of Regiſter and his Deputes 
ſhall be anſwerable therefore, and make the ſame pa- 
tent to all the Lieges having Intereſt, upon reaſon- 
able Expence. The Reaſon why they are ordained 
to be brought to the Regiſter is, that falſe Papers 
may be hereby tried, and loſt Papers may be 
made up; for if an Inſtrument be loſt, the Per- 
ſon in whoſe favours it was at firſt made may raiſe 
an Action before the Lords, craving, that it may 
be made up out of the Notary's Protocol : And 
this, being nobilis officii, cannot be done before in- 
ferior Courts; vide Mackenzie*s Obſeryv. on AF 45. 
Parl. 11. Fa. VI. But the above Act has not 
been duly executed, as appears from Ad 22. Parl. 
22. Ja. VI. And the Reaſon there given for the 
Non-execution is, The intolerable Charge it would. 
draw upon the Clerk-regiſter, to give Satisfattion to 
the Relict of Notars for their Protocols, in regard 
of the great Number of theſe Books. Wherefore, 
The King and Parliament, by this Act, diſ- 
charges that Part of the former, ordaining the 
Clerk-regiſter to give Satisfaction to the Relift, &c. 
and ordains all Perſons, Relicts, Children, Execu- 
tors, or others, Havers of any Protocol Books, as 
well of Notaries already deceaſed, as of Notaries 
that ſhall happen to deceaſe at any Time hereafter, - 
to inbring theſe Books to Edinburgh, and deliver 
them to the Clerk of Regiſter, or his Depute, to be 
appointed by him for that Effect, under the pain of 
L. 100 Scots; at the Delivery and In-bringing of 
which Protocols by the Relict, &c. the Clerk-regiſter, 
or his Depute foreſaid, is ordained to make a Note of 
the Names of the ſaid Relitt, &c. of the defunt} No- 
taries, to the Effect that when any ſhall purſue for 
E 4 
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a Tranſumpt of any Inſtrument forth of the ſame, he 
ſhall be aſtricted to ſummon the Relict, &c. to the end 
Satisfaction, at the Modification of the Lords of Seſ- 
ſion, may be made to them. And by this Ad it is 
declared, That the foreſaid Clauſegof, this Ad, for 
inbringing of Protocols, extends not to Clerks of 
Burghs-Royal, whoſe Relif, &c. are holden to deli- 
ver the ſame to the Magiſtrates of the Burgh, to be 
made forthcoming to all having Intereſt. 

And by Act of Sederunt, the 29th July 1680, 
it is ordered, That Letters on fix Days be direct at 
the Clerk-regiſter*s Inſtance, or his Depute to the 
Admiſſion of Notaries,. charging the Relict, Execu- 

tors and Cautioners of Notars, to bring in, and 
deliver to them the Protocols of deceaſt Notars, con- 
form to the Ads of Parliament; and alſo charging 
Notars, who have informal or defective Protocols, 
to produce them at the head Burgb of the Shire where 
the Notary does refide, before the ſaid Depute; and 
when Cautioners are inſufficient, to renew the ſame ;; 
and that general Letters be directed, at the Clerk-re- 
giſter's Inſtance, for that end, on a Liſt ſubſcribed 
y him. | 

In a Deciſion, 19th February 1680, the Lord 
Regiſter contra Sir William Primroſe, Clerk of 
the Notaries, it was found, That the Regiſters 
Depute, called the Clerk of the Notaries, was de- 
privable, for not calling in the Protocols of de- 
ceaſt Notaries by the Space of five Years; to which 
the Lords found him actually obliged, though 
it was alledged, That by the Acts of Parliament 
he was only obliged to receive the Protocols when 
they were brought in, but not to call for them; 
nor was it poſſible for him to know when Nota- 


rles 


Tit. IV. Of the Protocol and Cautioner. 75 


ries died : and therefore, by the above mention-- 
ed AF 45. Parl. 11. Fa. VI. Sheriffs, Sc. are 
ordained to acquaint him of the Death of Nota- 
ries within their Juriſdictions : For it was urged, 
that the Obligation to bring in the Protocols be- 
ing committed to this Clerk, and he being only 
intruſted with it, the Act would be eluſory if he 
were not obliged to do Diligence, ſince none elſe 
could do it, and he might eaſily inform himſelf, 
at leaſt once a- year. It was alſo debated, That 
by the above Act, the Clerk to the Notaries was 
obliged to underſtand ſufficiently the Office of 
Notary ; though it was anſwered, That he was 
no further obliged than to draw a Bill for their 
Admiſſion. Vide Mackenzie*s Obſerv. on the above 
Act, and Stair*s Deciſions, part 2. p. 759. 

The Notary then gets from the Clerk to the 
Admiſſion one of theſe Protocol Books; and this 
Protocol is marked by the Clerk in ſeveral of the 
Leaves, which will be better underſtood by inſert- 


ing the following Docquet, which is written in the 


Middle of the laſt Leat by the Clerk, 
Edinburgh, iſt June 1739. 


HIS Protocol contains fourſcore and ten 

Leaves, whereof the firſt, laſt, and every 
tenth Leaf is marked with my Sign and Subſcrip- 
tion manual, and all the reſt of the Leaves with 
my Name allenarly. 


5. N. 


The following Act of Admiſſion was 222 
not only inſert 1 in the Regiſter kept by the Cler - 
E 2 0 
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of the Notaries, but likewiſe inſert in the Notary's 
firſt Protocol. At preſent it is only inſert in the 
Regiſter kept by the Clerk, and the Notary gets 
a Commiſſion ſigned by the Clerk, in which the 
long Docquet is alfo inſert ; which Commiſſion, 
for a further Illuftration of this Subject, I thought 
proper to inſert : And, although the King's Let- 
ters are not now uſed to paſs his Majeſty's own 
Hand (as has been ſaid, p. 24) yet they paſs the 
Cachet, and are delivered to the Notary, which 
he keeps. | 


Apud Edinburgum, vigeſimo die menſis Novem- 
bris, anno Domini milleſimo ſeptingenteſimo tri- 
geſimo nono, regnique S. D. N. Regis anno 
decimo tertio. | 


| * E which Day, in Preſence of the Lords 

| of Council and Seffion, compeared A B 
Writer in Edinburgh, of the Age of twenty five 
Years or thereby, and produced the Preſentation 
under written; whereof the Tenor follows. 


GEORGE Kex. 
(ler, Preſident, and remanent Lords of 
Council and Seſſion, we greet you well. 
Foraſmuch as we are informed of the Literature, 
Qualifications, and good Education of our Lovit 
A B, that he is able and qualified to uſe and ex- 
erce the Office of a Notary-Publick to the Lieges, 
if he were admitted thereto ; herefore it is our 
Will, and we charge you to take Trial of his Li- 
terature, Qualifications and good Education, for 
uſing and exerciſing the ſaid Office of Notary ; 
and, being found able and qualified, that ye _ 
him 
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him thereto, and authoriſe him, with your Lord- 
ſhips Teſtimonial thereon, conform to the Or- 


der uſed and obſerved in the like Caſes, i Given 
at, Sc. | 


Conform whereunto, the ſaid A B defired to be 
_ admitted Notary-Publick, and, after Trial taken 
n of him by H D and R D, appointed to be Lords 
e Examinators, they underſtanding him to be able 
h and qualified, the Lords have admitted, and hereby 


e e oe 


admit him thereto; and he hath made Faith, that 


he ſhall truly and legally adminiſtrate therein du- 
ring the Time of the ſaid Office; and likewiſe 
hath taken the Oaths of Allegiance, Aſſurance, 
and Abjuration, conform to the Laws; and ſhall 
obſerve the Acts of Parliament made anent Nota- 
ries. And for his obſerving and doing of Juſtice 
in the ſaid Office of Notary, 7 D Writer to the 
Signet hath become Cautioner for him; and they + 
bind and oblige them conjunctly and ſeverally, 
their Heirs, Executors, Succeſſors, and Intromit- 
ters with their Goods and Gear whatſomever, to 
refound to .all Parties, damnified by giving any 
of Inſtrument in Time coming, ſuch Sums of Mon 
I. as the Lords ſhall be pleaſed to modify. And al- 
re, ſo the ſaid A B, and his ſaid Cautioner, bind and 
vit oblige them and their foreſaids, conjunctly and ſe- 
R- verally, as faid is, that he ſhall inſert in his Pro- 
es, tocol Book with his own Hand, all Inſtruments 
ur of Seiſin, Reſignation, and other Inſtruments of 
. conſequence that ſhall be given under his Sign 
or and Subſcription manual, within fifteen Days next 
y; after the giving thereof, under the pain of One 
nit hundred Pounds Scots, in caſe he ſhall happen to 
| con- 
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contraveen the Premiſes, and ſhall be puniſhed 
by Deprivation and other Puniſhment, as the 
Lords ſhall think expedient. And ficklike, the 
faid A B, and his ſaid Cautioner, bind and o- 
blige them and their foreſaids, conjunctly and fe. 
verally, as faid is, that the ſaid A B, and his 
Heirs and Succeſſors, Havers of the ſaid Protocol 
Book, ſhall, within fifteen Days next after his 
Deceaſe, (whenever the ſame ſhall happen) bring 
and deliver the faid Protocol Book to the Clerk 
of Admiſſion of Notaries, and his Succeſſors in 
Office, under the pain of One hundred Pounds 
Money foreſaid, conform to the Act of Parlia- 
ment. And the faid 4 B grants him to have re- 
ceived from F N, Clerk to the Admiſſion of No- 
taries, an Protocol Book, containing the Number 
of fourſcore and ten Leaves, all marked by the 
faid 7 N, in manner following, viz. The firſt 
Leaf and every tenth Leaf with his Sign and Sub- 
{ſcription manual, and the reſt with his Name al- 
lenarly. And the ſaid A B, and his ſaid Cauti- 
oner, bind and oblige them and their foreſaids, 
conjunctly and ſeverally, as ſaid is, that the ſaid 
A B ſhall perfect the ſame to the final End there- 
of, with authentick Inſtruments of the Quality 
foreſaid, if he be on Life, and after perfecting 
thereof, ſhall produce a new Book, to be marked 
by the ſaid Clerk to the Admiſſion of Notaries, 
or his Succeſſors in Office. And ſicklike, the 
faid A B, and his ſaid Cautioner, bind and oblige 
them and their foreſaids, conjunctly and ſeverally, 
as ſaid is, that the ſaid A B ſhall not inſert any 
Inſtruments in any other Book not marked by the 
Clerk to the Admiſſion of Notaries, under the 


pain 
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ed pain of One hundred Pounds Money foreſaid, be- 
the des the loſing the Office of Notary 
the on any ſuch Failzie, (of inſerting any ſuch Inſtru- 
„ments in any other Book not by the Clerk 
ſe. do the Admiſſion of Notaries) ſhall ipſo fatto be- 
: come void and null: And that he ſhall infert, in 


ſhall happen to write, the Clauſe of Regiſtration 
in the Books of Council and Seſſion, under the 
pain of Deprivation. . And finally, the ſaid A B 
binds and obliges him and his foreſaids to relieve 
the ſaid F D his Cautioner, and his foreſaids, of 
the haill Premiſſes: And he and his Cautianer are 
content and confents that Letters of Horning be 
direct hereupon, upon an ſimple Charge of fix 
Days allenarly ; and the Lords have interponed 
their Authoriy ; and the fa;d .f B bach fubicribed 
hereto his Sign and Subſcription manual, that he 
is to uſe at the End of all publick Inftruments 
that are to be expode by him. 


Here follows the Docquet, as in p. 41. 


Copy of the Commiſſion preſently given and ſubſcribed, 
upon ſtamp d Paper, by the Clerk, to all Perſons 
admitted Notaries. | | 


At Edinburgh, the firſt Day of November, One 
thouſand ſeven hundred and thirty nine Tears, 
and of his Majeſty's Reign the thirteenth Year. 


Hich Day 4 B being duly and lawfully 

preſented to the Lords of Council and 
Sefſion, is, after Examination, found qualified, and 
thereupon admitted by their Lordſhips a Notary- 
Publick, with his Majeſty's Authority, to uſe and 


* 


which, up- 


whatſoever Bonds, Contracts, or Diſpoſitions he 
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exerce the ſaid Office as fully and freely as any 
other does, or may do, within Scotland: And as 
he hath given his Oath de fideli adminiſtratione, and 
received a Protocol Book of Ninety one Leaves, 
all duly marked by me the Clerk hereto ſubſcri- 
bing; ſo he hath found Caution for the honeſt and 
faithtul Adminiſtration of his Office, conform to 
Law, under the pain of Deprivation, and ſuch 
other Puniſhments as the ſaids Lords ſhall inflict, 
and likewiſe of ſuch Fine to be paid by him and 
his ſaid Cautioner as the ſaids Lords ſhall think fit, 
and to ſatisfy and pay to every Perſon prejudged 
by his Male-adminiſtration, ſuch Damages as the 
faids Lords ſhall modify, under the Penalty of 
. 100 Scots Money, over and above Performance; 
as alſo to uſe the like Sign and Subſcription ma- 
nual, as is hereto annexed, in all Inſtruments of 
Seiſin, Reſignation, and other Inſtruments of Im- 
portance which ſhall be given by him; and to in- 
ſert in his Protocol all ſuch Inſtruments of Impor- 
tance, within fifteen Days after his ſubſcribing 
thereof, under the like Penalty for each Failure, 
beſides Forfeiture of his Office; as alſo, that how 
ſoon the Protocol Book now delivered him ſhall 
be compleatly filled up, that he ſhall, within fif- 
teen Days thereafter, produce a new Book, to be 
marked by me the Clerk, or my Succeſſors in Of- 
fice, and fo ſucceſſively, as a former Book ſhall 
be finiſhed, ſhall take a new one, marked as ſaid 
1s, under the Penalty of L. 100 Scots for each Fai- 
lure; as alſo, that under the like Penalty he ſhall 
make patent his Protocols, to be inſpected by me 
and my Succeſſors, as oft as deſired; and that his 

Heirs and Executors, within fifteen Days _ 
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his Death ſhall bring and deliver all his Protocol 
Books to me, and my Succeſſors; and alſo, that in 
all Bonds, Contracts and Diſpoſitions to be wrote 
by him, he ſhall inſert a Clauſe for Regiſtration 


thereof in the Books of Council and Seſſion, under 


the like Penalty of L. 100 Scots, in caſe of Fai- 
lure, Extracted upon Paper firſt duly ſtamp'd, 
from the Records of the Admiſſion of Notaries, 
by me Mr. 7 N Clerk thereto, this firſt Day of 
November, One thouſand ſeven hundred and thirty 
nine Years, 

7 N. 


Fallws the Sign and Subſcription manual, to be uſed 
by the 25 AB in all Inſtruments of Importance. 


Et ego vero A B, 

Qui vult 9 ay dat & mecha,” Clericus Sancti Aw 

= — dreæ diæceſeos, ac No- 
A B N. P. tarius publicus autho- . 


N ritate regali, ac per 
N Cell & Seffionis ſecundum tenorem atts 
parliamenti admiſſus: Quia premiſſis omnibus & fan- 
gulis, dum fic ut premittitur dicerentur, agerentur, 
& ferent, una cum prænominatis teſtibus praſens per- 
ſonaliter inter fui; 92 omnia &. ſingula premiſſa fic 
ſieri vidi, ſcivi & audivi, ac in notam cepi : ideo- 
que hoc profens Ppublicum inſtrumentum (manu mea f. 
deliter ſcriptum) exinde confeci, ac in hanc publici 
inſtrumenti formam redegi, fignoque, nomine & cog- 
nomine meis ſolitis & conſuetis, ſignavi & ſubſcripi, 
in idem, robur & teſtimonium veritatis omnium & 
em Premiſſorum, rogatus & reguiſitus. 


ANN 
F. e 
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Ihe above Docquet is alſo written at the End of 
the A& of Admiſſion, in the 3 Regiſter, in 
a Column towards the Right Hand, and towards 
the Left is written the Notary's Sign and Subſcri- 
ption manual, and at the Foot the Cautioner ſub- 

. ©ſeribes, and again the Notary for his Relief. And 
further, this Do Docquet is uſed by the Notary in all 
Inſtruments of Moment; and for — of 
leſſer Moment he has another ſhort one, which is 
not made up of a Number of fixed and unalterable 
Words, like the Atteſtation ſubjoined to Inſtru- 
ments of higher Importance, but is ſuch as the No- 
tary alſo aſſumes to himſelf at his Admiſſion, One 
or two of which I have thought proper to 9 
and ſhall not repeat them hereafter ; as, Quod vidi 
Aſſero. — Quæ atteſtor. — Phemiſſe of Vera, ego 
A B Notarius publicus requifitus, attęſtor: Or, Ita 


eſſe ut premittitur, ego AB N. P. Raus, atteftor z 
and the like, 


Beſides theſe Docquets, chere are two er three 


more compoſed. of a certain Form of Words ſuit- 
able to the Buſineſs or Paper they are applied = 
and that either in atteſting Doubles 9 
Papers, or ſubſcribing for Perſons —— — 
write. The Docquet adjected to Copies of Writs 


will run thus: 


« What is above [or before] written, is a true, 
« full and exact Copy of the original, c. [here 
<« take in the Name of the Paper] made and grant- 
«ed by A to B, of the Date, Tenor and Con- 
« tents particularly above [or before] written, 
« without Addition, Diminution or Alteration 
<« whatſoever ; being duly collationed and com- 

« pared by us Notaries-Publick, at, &c, before 
« theſe Witneſſes, Cc.“ The 


1 
1 
0 
4 
[ 
; 
l 


Tit. IV. Of the Protocol and Cautimer. 43 


The fame in Lain. 

Aud oft fupra [vel antea] ſcriptum, eft ver 
plena & exatta copia originalis, &c. fatie & conceſſe 
per A, ad & in favorem B, de data, tenore & con- 
tentis particulariter ſupra ¶ vel antea] ſcriptis, abſqut 
additione, diminutione & variatione aliqualt, debite 
collationatæ & comparate per nos Notarios publicos 
ſubſcribentes, apud die menſis anno Domini 
millefimo ſeptingentefimo trigeſimo nono,coram his teſti- 


bus, &c, 2 
= Another Form of the ſame. 


« I A, Notary-Publick under-ſubſcribing, do 
ec hereby teſtify, that this preſent Copy above 
ce written, taken from-the original Inſtrument or 
“ Contract, Sc. of the Date and Tenor at length 
<« above written, being diligently hearkened, ſeen 
te and read by me; and becauſe in all Things, 
c and by all Things, I found it to agree verbatim 
e with the Principal and Original above ſpecified z 
<« and that it is neither raſed nor cancelled in any 
« Part thereof; therefore I, together with another 
« Notary-Publick, have ſubſcribed the fame z te- 
« ſtifying this by our Sign and Subſcription ma- 
e nual, at —— before —— Witneſſes, ſpecially - 
e called and required to the Premiſes.” 


« Soitis, I D, Notary-Publick, and Co-notar 
<« in the Premiſſes, ſpecially called and requir 
<« do teſtify the Truth of the above named Copy: 
«inall Things, and by all Things, as above ſet 
* down, by this my Sign and Subſcription manual.“ 


The Docquet adjected to Writs when Perſons 
cannot write, will run 12 | 5 
2 e 
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pl De ſpeciali mandato dicti A (a), calamum _ 
tis, ſcribereque neſcientis (b), ut aſſeruit, ego B Nota- 
rius publicus pro eo ſubſcribo. 
If a Notary ſhall accept a Bill of Exchange for 

one who cannot write, the Docquet may run thus : 

De ſpeciali mandato dicti A, calamum tangentis, 
ſeribereque neſcientis, ut aſſeruit, ego B Notarius pu- 
blicus acceptationem Bills Cambii ſupraſcripte pro 
eo ſubſcribo, apud die menſis anno Domini 
„ Coram his teſtibus 
S requiſitis. 

The Co- notary's Docquet : 


Et fimiliter, de ſpeciali mandato, &c. ego C No- 


tarius publicus, & Co-notarius publicus in præmiſſis, 
_ acceptationem, &c. data, loco, & coram teſtibus ſu- 
bpraſcriptis. | 
The Notary being thus furniſh'd with all Things 
neceſſary, may practiſe over all Scotland, in all ho- 
neſt and lawful Buſineſs relative to his Office; which 
may be reduced to the following Heads. p 
1. The giving, forming and extending of In- 
ſtruments when required by Parties. 2. The gi- 
ving and extending of notorial Copies of Papers. 
3. The ſubſcribing of Writs and Securities for and 
at the Requeſt of Perſons who either cannot write 
themſelves, or who can write, but by reaſon of 
ſome Siekneſs or Indiſpoſition, or other temporal 
Impediment, are at the preſent Time incapable. 


Which ſhall be diſcourſed of in their proper Places. 


(a) If the Perſon be unknown to the Notary, add, non mihi, 
fed dictis teflibus noti, prout ipſi aſſeruerunt. 

If the Perſon could write, but by ſome Diſeaſe or tem- 
poral Impediment, is hindred, add here, ob e&gritudinem, poda- 
gram, paraly/m, vulnus, &c. as the Fact is. 
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r II. 
of Notorial Inſtruments of al kinds. - 


THT." 
Of Inſtruments in general. 


N the former Part of this Treatiſe I have given 
a ſhort Account of the different kinds of No- 
taries, and the Way preſently uſed of admit- 
ting ſuch as incline to practiſe that Employ- 


ment in this Kingdom: In the next Place I come 
to narrate the ſeveral kinds of Inſtruments that 
are commonly now in uſe, as well for the com- 
pleating, as thoſe requiſit and neceſſary for the 
Extinction of heritable Rights; in doing of Ih! 
I ſhall endeavour, as much as poſſible, to illuſtrate 
the Inſtruments, fo as that one may be enabled to 
extend, form and drawup anyInſtrument whatever. 

An Inſtrument may be defined, 4 ſolemn and 
duly regulated Deed or Writing, made and given under 
the Hand of a Notary-Publick, as a Proof and Evi. 
dence of what is legally done, and formally therein 
repreſented. 

The Requiſits of all Inſtruments, as well as 
every other Law-writing, conſiſt in its being a- 
greeable to Law, and ſuch as is in common Uſe ; 
its being certain either in itſelf, or relatively, witir 

re- 
f 


reſpect to another Writing mentioned in it, and to 
which it refers, and by which it can be made cer. 
tain and determined, and from which may appear 
what it contains: For it is equipollent in Law, not 
to be, and not to appear; and an Inſtrument that 
is doubtful, uncertain, or general, makes no Faith, 
In its Form, it muſt be perfect, i. e. have all the 
uſual Clauſes of Stile, and other Solemnities; it 
muſt not be raſed or ſcraped with a Knife, or vi- 
tiated in any Part of it, which will mar and keep 
it from being probative : For every Writing is in- 
dividuous, i. e. it muſt be admitted wholly or re- 
jected wholly, except it conſiſt of divers Articles 
of ſeparate Matter, ſo as one of them do not relate 
to the other, and may ſubſiſt by itſelf; but this is 
doubtful, and depends on Circumſtances in arbitrio 
judlicis. | 
b. Mind and Deſign of Parties ſnould be di- 
ſtinctly ſer down, and expreſſed in Words not viti- 
ous in Orthography or Grammar, and the Sentences 
well conceived, that the Writing be effectual and 
obligatory : For the Words ſet down are to be 
Judged not to be idle, but operative, | 
The ſettled Order and Tenor commonly made 
uſe of in that kind of Writing, and eſtabliſhed by 
immemorial Cuſtom of Stile, is to be obſerved, 
Of this Order in general there are three Parts: 
1. The Beginning, from which the Minds of the 
Contracters may be gathered. 2. The Middle, 
'which is regulated by the Extremes, i. e. the An- 
tecedents and Conſequents. 3. The End or Con- 
Cluſion. | 
The requiſit Solemnities in all Inſtruments, by 
*he Civil Law, were theſe following : The —_ 
0 
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1— in general. 
mperor's Reign ; the Name cans 


{ent Conſul 3 the Number of the Indiction; the 


Month, and Day of the Month on which the In- 
ſtrument was made, Novel 47. cap. I, my $ 1, 
the Witneſſes Names and ns preſent, 
Novel 73. cap. 1. and 2. and fee Meſenb. ad Pand. 
de fide inſtr. u. g. the Name of the Notary: and to 


all which the Emperor Maximilian, in his Conſti- 
Notaries, made in the Lear 13812, 


tution 
F 1. ordered, that the Name af God ſhould be in- 
vocated in the Begi of all Inſtruments. | 
In this Kingdom Inftruments of Moment are 
compleated by the Solemnities following: 1. The 
Invocation, 2. The Year of our Lord. 3. The 
. 55 8 1 the wg 
The Year of our Sovereign's 
Preſence of the Notary. and Wirneſſes, 7. The 
con rance of the „or his Procurator. 
ſubſtantial Part of the Inſtrument. 9. The 
— Inſtruments from the Notary by the 
Parties concerned upon what was done. 10. The 
Place where, and the particular Hour of the Day 
in which the Inſtrument was taken. 11. The 
Names and Deſignations of the Witneſlcs 
Laſtly, The Notary's en which will 


be clearer” By nnen 


N nomine Domini (a) naſtri Feſu MEE Amen. | 


Per hoc præſens publicum inſtrumentum cunttis 
pateat evidenter & fit notum, quod anno incarnatio- 


nis Domini milleſimo Tee, trigeſimo mono, 
menfrs vero Decembris die vigeſima prima, regnique 


(a) Vel, he Deans Mons: vel, br ain Paris, Nl & 
Spiritus Sancti, Amen 


8. D. N. 
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S. D. N. (a) Georgii Secundi, Dei gratia, Magnæ Bri. 
tanniæ, Franciz & Hiberniz Regis, fideique defenſoris, 
anno decimo tertio, in mei Notarii publici teſtiumque 
ſubſcribentium (b) præſentia per ſonaliter comparuit A, 
[hoc loco inſtrumenti pars ſubſtantialis inſeritur, 
& deinde ſubſequuntur hæc verba] de & ſuper quibus 
omnibus & fingulis dittus A, a me Notario publico 
ſubſcribente, ſibi fieri petiit unum vel plura inſtru- 
mentum ſeu inſtrumenta, publicum ſeu publica. Acta 
erant hæc Edinburgi, in domo B mercatoris ibidem, 
in clauſura vulgo vocata - S in inferiora camera 
ejuſdem, horas inter ante ſ vel poſt] me- 
ridiem, die, menſe, anno Domini regnique Regis ſupra- 
ſcriptis, præſentibus ibidem probis viris C D teſtibus 
ad præmiſſa vocatis pariterque rogatis & requifitis. 
Deinde ſubſequitur ſignum cum ſigillo Notarii.] 
5 The ſame in Engliſn. 

N the Name of God, Amen. Be it known to all 
Nen by this preſent publick Inſtrument, that 
upon the Twenty firſt Day of December One thou- 
fand ſeven hundred and thirty nineYears, and of the 
Reign of our Sovereign Lord George the Second, by 
the Grace of God, King of Great Britain, France, 
and Ireland, Defender of the Faith, the thirteenth 
Year, in preſence of me Notary-Publick, and 
Witneſſes ſubſcribing, compeared perſonally 4, 


(a) By theſe Letters S. D. N. is to be underſtood /ereni/im: 
Domini noftri.: And I find that the Roman Emperors, in all pu- 
blick Inſtruments, were called Sacratifimi. 

(6b) In old Stile it was /ub/eriptorum, but ſince the Act of 
Parliament 1681, all Witneſſes muſt ſign Inſtruments of Im- 
portance, (as ſhall be noticed hereafter); and therefore, fince 
that Act, this Word is changed from ſubſcriptorum to ſubſeri- 


bentium. 
[ here 


1 w .cc. 
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and in the lower Room thereof, betwixt the Hours 
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[ here inſert the ſubſtantial Part of the Inſtrument, 
and then the formal, as follows;) whereupon all and 
ſundry the Premiſſes the ſaid Aaſked, required and 
took Inſtruments, one or moe, from me Notary- 
Publick. Theſe Things were done at Edinburgh, 
in the Houſe of B Merchant there, in Cloſe, 


of and before [or after] Noon, before, 
and in Preſence of C and D, Witneſſes to the haill 
Premiſſes ſpecially called and required, Ec. 


As to the Place where the Inſtrument was made, 
it 1s to be remarked that it is twofold: 1. The 
Place in general, as that of a City, Village, Man- 
ſion-houſe, Sc. and 2. What the Lawyers term 
tocus loci, or the ſpecial Houſe, or particular Room 
of that Houſe, as in the above Inſtrument; as to 
which, if the -Buſineſs require the locus loci to be 
mentioned, then the Inſtrument nuiſt bear it. Vid. 
Author, Artis Notariat. p. 34. 

The Words aſted and required are ſo neceſſary in 
all Inſtruments of Importance, both with reſpect 
to the Notary and Witneſſes, that Craig, lib. 2. 
dieg. 7. tells us, that the Omiſſion thereof, with 
— to the Notary, will vitiate the Inſtrument; 
and ſurther adds, that the Difference betwixt the 
Notary's being aſked and required, and the Wit- 
neſſes, is, that the Requiſition of the Notary is 
always to be expreſſed, but that of the Witneſſes 
may be ſometimes preſumed. | 

Of old, the inſerting and deſigning of Witneſſes 
was ſufficient, although they did not ſubſcribe 
but by AZ 5. Parl. 3. Charles II. all Writs are de- 
cined null and Rt except the Maes: 

| ſu 
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ſubſcribe; and the Act particularly mentions, that 
Witneſſes muſt ſubſcribe all Inſtruments of Seiſin, 
Refi nations ad remanentiam, and Inſtruments of 
Intimation of Aſſignations, Tranſlations, or Retroceſ- 
ſions to Bonds, &c. From this Statute it is fit to 


obſerve, although other Inſtruments taken by No- * 


taries, not mentioned in this Act, continue in their 
former Condition, and need no ſubſcribing Wit- 
neſſes; nevertheleſs it is more ſecure, that Wit- 
neſſes ſubſcribe all kinds of Inſtruments, which 


will the better fix in their Memory what they ſign: . 


For which End every Notary ought to be cautious 
to have preſent with him, at all his Inſtruments, 
honeſt and faithful Witneſſes, not liable to any 
Exception, and always ſuch a Number of them as 
are requiſit and neceſſary for the particular Buſi- 
neſs to which they are called; and the more the 
better; but at the leaſt two. Vide infra tit, 8. 

Inſtruments of leſs Moment do not require ſo 
many Solemnities; and the Invocation is generally 
omitted; and, for moſt part, they begin with the 
Place, Day of the Month, and particular Name 
thereof, the Year of God, and of the King or 
Queen's Reign, in the following Manner: 

Apud Edinburgum, vigeſima prima die menſis Do- 
cembris, anno Domini milleſimo ſæptingentęſimo trige- 
Jimo nono, S. D. N. Regis anno decimo tertio. Qua die, 
in mei Notarii publici & teſtium, &c. Or thus in 
Engliſh : < At Edinburgh, the twenty firſt Day of 
December, one thouſand ſeven hundred and thirty 
nine Years, and of his Majeſty's Reign the thir- 
« teenth Year, The which Day, in preſence of me 
8 N otary-Publick, Cc.“ 


Tnere 
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* null, becauſe it did not bear a Procuratory 


s 95 
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There are, in moſt part of Inſtruments, three 

Perſons neceflary, beſides the Witneſſes, as in Sei- 
ſins, Intimations, Requiſitions, Sc. SV 
For the compleating of Seiſins, the Preſence + Wl 
of the Superior or his Bailie, the Vaſſal or his 
Attorney, and the Notary, are requiſit; for In- 
timations, the Perſon Intimator, the Perſon to 
whom intimate, and the Notary ; for Requiſitions,\. 
the Perſon requiring, the Perſon from whom re- 
quired, and the Notary. | 

As a Notary is a ſort of Judge, (the Civilians, | 
as has been already obſerved, call him a Chartulary 
one) exerciſing voluntary Juriſdiction, he can do 
nothing but at the Deſire, and by the Order of o 
Parties; or their Procurators ; therefore he cannot 
be Notary and Witneſs to his own Deed, as was 
found in the Caſe Lectie contra Cuninzham, 20th _ 1 
November 1627, obſerved by Durie; nor can he 8 ot 
be both Procurator and No „ Mackenzit's In- 
ſtitutions, book 3. tit. 3g. 3. an Scot contra Drum-. 
lanrick, zd Fuly 1628, obſerved by Durie: Never- | 
theleſs, according to foreign Cuſtom, and for the « 
facilitating of Commerce, it is ordinary for Nota- | 
ries in this Kingdom to proteſt Bills at the a. 
of Merchants, without any Procurator. 

When one is authoriſed and impowered by ano" if 
ther to appear in any Buſineſs as his Procurator or 
Attorney, it ought to be done by a Writ under the 
Party's Hand; and although the Conſtituent's Pa- 
pers are frequently holden as ſufficient, yet the No- 
tary-ought to be conſcious of this Mandate to the 
Procurator : However, in Requiſitions this does 
not hold; for an Inſtrument of Requiſition was 


G 2 pro- 
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produced the Time of the Requiſition: And, al- 
though another Inſtrument was produced, extended 
by the fame Notary, bearing a Procuratory pro- 
duced, the Lords refuſed to admit the ſame, after 
the judicial Offer of the firſt (the Caſe not being 
betwixt the Wadſetter and Reverſer, but betwixt 
a Creditor and Donatar); although it was pled in 
ſupport of the firſt Inſtrument, That the Lords 
had, in many Caſes, ſuſtained Requiſitions or Pre- 

monitions by Procurators, without- mention either 
of the production or reading thereof, when an an- 
teriar Procuratory is produced in Proceſs, and 
when the Procuratory was not called for, 12th 
January 1677, the Creditors of Wamphray contra 
the Laird of Calderhall, obſerved by Stair. 


Likewiſe the Party .authoriſed as Procurator, 


ſhould not only have a Procuratory, but it is alſo 
incumbent. on him to deliver his Procuratory to 
the Notary, to the Effect the Notary may read 


the ſame. to the Party, although the Perſon to 
whom Intimation is made ſhould neither deſire nor 


require to ſee the Procyratory ; for the Notary's 
reading thereof, without the Procurator's Order 
and Direction, is not an Act of his Office, nor 
does it belong to him to be Notary to his own 
Deed, but in ſo far as he has the preceeding War- 
rant of the Requirer: Wherefore it is neceſſary 
for the Procurator to deſire the Notary to read the 
ſame; upon which he ought to do it, and give In- 
ſtruments thereon. Nor will a Probation by Wit- 
neſſes, that the Procuratory was produced, be ad- 
mitted ; becauſe fuch Solemnities are not preſumed, 
and cannot be proven by Witneſſes, but by valid 
and formal en Dirleton, ET» OY 1 
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Requiſitions made to Minors muſt alſo be made 
to their Tutors and Curators perſonally, or at the 
Market-croſs by Letters of Supplement; and al- 
though an Inſtrument of Requiſition bear that it 
was made at the Market-croſs to Tutors and Cu- 
rators, yet without theſe Letters it will be null, as 
was found 15th June 1680, Gordon contra Earl of 
Queenſberry, obſerved by Stair. But Requilitions 
made to Minors by their Superiors, to come to 
treat and confer upon a Purpoſe of Marriage, or 
the like, needs not be made to their Tutors and 
Curators, but is ſufficient if made to the Minors 
themſelves; becauſe the Conſent of Tutors and 
Curators is not requiſit to the Minor's Marriage, 
and ſo they need not be required; as was found 
3d July 1622, French contra L. Thornidykes, ob- 
ſerved by Durie. : 
Although what in the firſt Part has been faid 
anent the Notary's Protocol, may be thought ſuf- 
ficient z yet, by the following Deciſion, Notaries 
will obſerve how cautious they ought to be in ma- 
king out and ſigning the Minute of any Buſineſs, 
or inſerting it in their Protocol; leſt, by any un- 
foreſeen Accident, they, by their Negligence or 
Omiſſion, may render the whole Buſineſs abortive, 
and thereby ſubject the Party-employer to a great 
deal of fruitleſs Charges and Expences. The Caſe 
was thus: A Requiſition from a Debtor being 
made in pfeſence of Witneſſes, and an Inſtrument 
thereon required from a Notary, who wrote with 
his own, Hand a Minute, but deceaſed while an 
Inſtrument was to have been extended; the Re- 
quirer purſued the Debtor for extending and ma- 
king up the Inſtrument; and craved, that he (the 
| a Debtor) 


* 
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Debtor) and the Witneſſes might be examined; 
and that, upon Probation that the Requiſition 
had been made conform to the ſaid Minute, an In- 
ſtrument under the Clerk- regiſter's Hand ſhould 
be equivalent to one which the deceaſed Notary 
might have ſigned. The Lords refuſed the faid 
Deſire, in reſpect the ſaid Minute was neither ſub- 
ſcribed by the Notary, nor in his Protocol. And 


Dirleton in this Deciſion, Deciſ. roa. adds, That 
Requiſition, or ſuch aus pen cannot de pro- 


ſary Solemnities, at leaſt the Minutes of the ſame 


or Party concerned, may know that ſuch Deeds 
were done de facto; they may be ignorant, and are 

not obliged to declare whether oy were legally 

done or not. 

As to the particular ſort of Paper or Material 

on which Inſtruments of Conſequence are to be 

writ, the Conſtitution of the Emperor Maxim:- 


ſtruments to be written on Parchment; but Gail, 
in his Pratt. Obſ. lib. 1. of. 119. u. 3. adds an 
Exception, Unleſs by Cuſtom it be otherwiſe; be- 
cCauſe (faith he) ſuch Cuſtoms are allowed of in 
the Sovereign Court of the Empire, called the In- 
perial Chamber, notwithſtanding of that Conſti- 
tution. 

Formerly in Scotland Inſtruments bf Impor- 
tance, ſuch as Seiſins, Sc. were either written 
on Parchment or Paper; for there never was a 
legal Neceſſity to write them on either, until that 
by an Act of the Britiſb Parliament, the roth'Year 
of Queen Anne, it is ſtatute, that all Inſtruments 


ven but by Inſtruments perfected as to all neceſ- 
under the Notary*s Hand. And though the Debtor, 


lian, mentioned above, ordains all notorial In- 


of 


1 
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of Clare conſtat, and Seiſins of all kinds, &c. ſhall 


of Reſignation of am beritable Right, as of Houſes, 
Lands, Tithes, Alb, Fiſhings, &c. all Charters of 
Refignation, Confirmation, Novo damus or Adju- 
dication, Retours of any Service of Heirs, Precepts, 


be written on ſtamped Vellum, under the pain of 
Nullity. On all which Skins, whereupon the ſaid 
Evidents are ingroſſed, there is a Duty of 2 3. # d. 
Sterling, beſides the Price of the Vellum, paid to 
the Collector of the Stamp- duties; and this Duty 
is to continue for the Space of 32 Years, from and 
after the 10th of June 1712: And all Writings, 
Rights and Obligations aforeſaid, written on Vel- 
lum and not ſtamped, ſhall not be available in 
Law or Equity, unleſs L. 5 Sterling, together with 
the above Duty for every ſuch Writing, be paid. 
There are in Scotland various kinds of Inſtru- 
ments made uſe of; ſome of which are requiſit and 
neceſſary for compleating or extinguiſhing herita- 
ble Rights : To the firſt of which, Inſtruments of 
Seifin and Reſignation relate; to the latter, In- 
ſtruments of Premonition, Conſignation, Requi- 
ſition and Attendance. To the compleating of per- 
ſonal Rights relate Inſtruments of Poſſeſſion, In- 
timation of perſonal Obligations, and Inſtruments 
requiring Perſons to do, pay, or perform ſome- 
what, or ſomewhat to be done by the Taker of 
the Inſtrument; as requiring Sums due by Bills or 
Bonds, where there is a Clauſe whereby the Cre- 
ditor is obliged to require his Money; or Inſtru- 
ments that a Debtor is to conſign a Sum due by 
Bond, if the Creditor refuſe to accept of the Sum; 
amidſt a Number of others, as you will ſee by the 
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Formal Seiſin (as defined by my Lord Stair) 

is, The Inſtrument of a Notary-Publick, bear- 
ing the Delivery of ſymbolical Poſſeſſion by the Supe- 
rior or his Bailie, to the Vaſſal or bis Attorney, by 
Delivery of Earth and Stone, and other Symbols ac- 
cuſtomed, upon the Ground of the Fee. 


of Tradition of Lands and Houſes, &c. was very 
uncertain. Some were of Opinion, that Poſſeſſion 
could be given by the Superior by Staff and Ba- 
ſton, at any Place, and even not upon the Ground 
of the Lands; others, that the Delivery of the 
Keys were ſufficient ; z and others thought, that 
Poſſeſſion could only be given in the Superior's 
Court; and there were ſome who were of Opi- 
nion, that it might be given before the other Val- 
fals, although not in the Court. 

Craig, lib. 2. dieg. 7. tells us, the old Form was, 
that the Seller of Lands or Houſes went out of the 
Door, and the Buyer entred ; ſo that the opening 
and cloſing of the Door was a perfect Seiſin: that 
_ thereafter, Tradition or Seiſin was given by Deli- 
very of a Penny to the Bailie : And adds, that long 
thereafter, even near to his Time, the Bailie's Seal 
upon the Superior's Diſpoſition, Charter or Pre- 
cept, was ſufficient to inſtruct Delivery of Poſſeſ- 
ſion. Therefore, till the Time of the ſaid King, 
any Charter, Diſpoſition or Precept, from a Supe- 
rior to a Vaſſal, mentioning his Heirs; or an hart 

table 


Before the Reign of King James I. the Form 
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table Right, with true and real Poſſeſſion, without 
Simulation, was ſufficient to compleat the Fee. 
Neither was there Neceſſity in any Caſe to prove 
the Delivery, or the Superior's entring the Vaſ- 
ſal in Poſſeſſion ; but that was preſumed from the 
Poſſeſſion itſelf: And therefore it needed not be 
debated how the Vaſſal entred into Poſſeſſion, or 
what Warrant the Bailie had to give him Poſ- 
ſeſſion, or what Warrant the Perſon had as Pro- 
curator or Attorney for the Vaſſal who received 
the Poſſeſſion for him; for, if the Vaſſal was in 
the natural and civil Poſſeſſion, all theſe Powers 
were preſumed. 

But the Name of Attorney (which is but ſel- 
dom uſed with us, except in Caſes of Seiſin) to- 
2 with the Solemnities of Seiſins by the In- 

ment of a Notary, was firſt introduced by the 
ſame K. Fames, about the Year 1430, he having 
brought them from England, (where he had been 
long Captive,) and the Engliſh from France, as 
Craig in the above cited Place relates. 
By all which it appears, that at this Tims it 

ls be of no Effect to make a real Right, with- 
out the Atteſt of a Notary, In which Senſe the 
vulgar Maxim is to be underſtood, Nulla ſaſina, 
nulla terra; which is not only neceſſary to the firſt 
Vaſſal, but muſt be renewed to all his Heirs and 
Succeſſors: And therefore, every Heir muſt be 
infeft in Fees; otherwiſe, if they die uninfeft, they 
never attain the real Right, but a poſſeſſory Title 
to the Fruits and Rents; which will belong to their 
Executors, in ſo far as unuplifted, from their Pre- 
deceſſor's Death till their own Death, or Renuncia- 
tion to be Heir; and 3 be affected for their 


pro- 


* 
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proper Debts ; which will not affect the Heritage, 
or the next Heir entring, who muſt enter to the De- 
fun& who died laſt infeft, and will be liable for his 
Debts ; but not for thoſe of his apparent Heir, who 
was never infeft : For the Property or Dominion 
of Lands, or other Subjects acquired by Diſpoſition, 


Permutation, or any other ſingular Title, is never 
underſtood, in the Conſtruction of Law, to be tho- 


roughly inveſted in the Perſon of the Acquirer, but, 


on the contrary, deemed to remain with his Author 
until he has perfected his Right by Seiſin. 

Seiſin, when no Latency or Fraud can be qua- 
lified, may be taken at any Time upon a lawful 
Day; for a Seiſin, although it bore to have been ta- 
ken circiter horam nonam poſt meridiem, was found 
valid, 19th November 1679, Arnot contra Turner, 
obſerved by Stair. 


When Lands lie contiguouſly, one Seiſin ſerves 


for all; unleſs they be held by different Superiots, 
or by different Tenures; and in either of theſe 


Caſes the Contiguity does not fave the Trouble of 
taking different Seiſins: But if the Lands be di- 


ſperſed into diſtant Places, or if the Tenements 

are of diverſe kinds, every diſtin& Parcel, or par- 

ticular Tenement, requires a ſpecial Seiſin, unleſs 

they be united into a Barony: For, according to 

Craig, lib. 2. dieg. 7. Quo ſunt fundi di ſcontigui, 

nec in charta uniti, totidem ſaſinæ debent intervenire, 
uti plenum transferatur dominium. 


But, if they are either erected into the Dignity 


of a Barony, or united together in one Tenement, 
one Seiſin at the Place appointed by the Union, 
or upon any Part of the united Lands, if no ſuch 
Place is mentioned, becomes ſufficient _ He 

Whole, 
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whole, As to the Advantages belonging to this 
Union, ſee Craig in the above cited Place. 15 
It hath been already told at what time Seiſins 
were introduced into this Kingdom; yet from the 
Narrative of the 16th A#, Parl. 22. Fa. VL we 
may obſerve, that notwithſtanding this way of 
Tranſmiſſion of Property, by the Atteſt of a No- 
tary, was clearer and more ſecure for Purchaſers, 
than any formerly uſed; nevertheleſs, until the 
erecting of the publick Regiſters, which by this 
Act are enjoined, Purchaſers were very unſecure, 
as from the Act itſelf it appears; for it ſets forth, 
That our Sovereign Lord conſidering the great Hurt 
ſuſtained by his Majeſty's Lieges, by the fraudulent 
dealing of Parties, who having annalzied their Lands, 
and received great Sums of Money therefore; yet by 
their unjuſt concealing of ſome private Right for- 
merly made by them, render the ſubſequent Aliena- - 
tion, done for great Sums of Money, altogether un- 
profitable, which cannot be avoided, unleſs the ſaids 
private Rights be made publick and patent to bis 
Highneſs's Lieges : For Remedy thereof, and of ma- 
ny Inconveniencies which may enſue thereupon, his 
Majeſty, with Advice and Conſent of the Eftates of 
Parliament, ſtatutes and ordains, That there ſhall 
be a publick Regiſter, in the which all Reverſions, 
Regreſſes, Bonds and Writs for making of Rever- 
ſions or Regreſſes, Aſſignations thereto, Diſcharges 
of the ſame, Renunciations of Wadſets, and Grants 
of Redemption, and ficklike all Inſiruments of Sei- 
fin, ſhall be regiſtrate within fixty Days after the 
Date of the ſame, &c. But this Act is not ex- 
tended to Seiſins and Reverſions within Burgh, 
nor to Reverſions N RAM in the Body _ 
2 e 
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the Infeftments. And likewiſe, the Act ordains 
the Clerk to regiſter theſe different Evidents 
within the Space of forty eight Hours next after 
the Receipt thereof, and to ingroſs the whole 
Body of the Writ in the Regiſter, under the pain 
of Deprivation ; and within the ſame Space to 
deliver to the Preſenter of the fame their Evi- 
- dents marked by him, with the Day, Month and 
Year of the Regiſtration, and in what Leaf of the 
Book the ſame is regiſtrate. And all theſe Se- 
curities are to be regiſtrate either in the general 
Regiſter kept at Edinburgh, or in the particular 
Regiſter of every Shire, kept at the ſeveral Places 
named in this Act. Sir George Mackenzie, in his 
Obſervations on this Part of the Act, ſtates a 
Queſtion, Whether, when Lands ly within dif- 
ferent Shires, but are united; if in that Caſe they 
are to be regiſtrate in the Shire where the Place 
lies, at which the Seiſin is to be taken by the 
Charter of Union, or at all the Places where the 


Lands ly? But I would think, for ſnunning any 


Inconveniency of this Nature, the Regiſtration of 
ſuch Seiſins in the general Regiſter at Edinburgb 
would be ſufficient. However, I ſubmit this to 
People of better Judgment, eſpecially ſeeing that 
by a Deciſion, 12th June 1673, Faa contra Laird 
of Pourie, obſerved by Stair, where this Queſtion 
occaſionally occurred in the Debate, the Lords 
left it” undetermined. Sir George further adds, 
That ſince this Act of Parliament requires, that 
all Seiſins, Renunciations of Wadſets, Sc. ſhall 
be regiſtrate, I think (ſays he) the booking of 
them 1s neceſſary. Nor is it ſufficient, (as ſome 
pretend) that they are produced and marked po 
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the Clerk; becauſe (as they ſay) the Lieges can 


do no more, and they ought not to be puniſhed 
for the Clerk's Negligence : For if this were ſuf- 


ficient, no ſingular Succeſſor could be ſecure ; and 


the Producer may purſue the Clerk if he book 
them not, ſince the Act of Parliament requires 
actual Regiſtration. | | 

My Lord Stair, although he ſpeaks nothing of 
a Purſuit of this Nature, nevertheleſs in his Inſtit. 
lib. 2, tit. 2, 22. ſtates the Queſtion thus: 
F the Keeper of the Regiſter of Seiſins do, according 
to the Cuſtom, mark the Seiſin regiſtrate, and atteſt 
the ſame by his Subſcription, and yet, by Negligence 
or Fraud, ſhall not inſert it in the Regiſter ; whe- 
ther in that Caſe a Purchaſer bona fide, for Cauſes 
onerous, though infeft thereafter, will be excluded. 
by that prior Infeftment marked by the Clerk, and 
not recorded ? Though nothing has been obſerved in 
this Caſe, yet if Seiſms marked regiſtrate, though not 


found in the Regiſter, were found ſufficient againſt - 
ſingular Succeſſors purchaſing thereafter, the Deſign 


and Tenor of this Statute would be eluded ; for the 
Statute bears, If they be not regiſtrate, (which 
muſt import their being inſert in the Regiſter) they 
are null.” And therefore, though the Keeper of 
the Regiſter hath atteſted ſuch Seiſms to be regiſtrate, 
yet truly they are not regiſtrate ; and no Purchaſer 
could be ſecure by Inſpection of Regiſters, if a falſe 
Atteſt of a Clerk could exclude him, who oft times 
is inſolvent. 

Notwithſtanding what is ſaid by theſe two great 
Lawyers, the Parliament 1686, A#19. ſtatuted, That 
when a Writ to be regiſtrate bears on the Back, 
That it was preſented and regiſtrate, it be a ſuf- 
. ficient 
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ficient Security, albeit it be not found in the Re- 
_ 3 but that Keepers of Regiſters omitting or 
negligent, be puniſhed as Forgers of publick Re- 
git py and liable to the — Damage. But 
dy A 18. Parl. 1. Seſ. 6. K. William, the firſt 
Part of this Act is reſcinded, 55 it is declared, That 
no Seiſin, or other Writ to be regiſtrated, , be of 
Force againſt any Perſon fave the Granter, unleſs 
it be duly booked and inſert in the Regiſter z but 
the reſt of the above Act is ratified, and the Heirs 
of negligent Keepers made liable for Damages, 
though no Action was raiſed in the Keeper's 
Lifetime. | 
The thirty ſecond Article in the A# of Regula- 
* Parl. 1672, appointing the Keepers of Re- 
5 piſters to have Minute- books, and that the ſame 
ebe quarterly collationed with the Regiſters, by 
& the Sheriff and Bailies where the Regiſters are 
kept, and two Juſtices of Peace, under the pain 
& of L. 100 toties quoties they neglect to colla- 
« tion, and Deprivation of the Keepers, and pay- 
« ing Damage to Parties in caſe they fail in their 
cc Duty, Sc.“ having fallen in deſuetude: There- 
fore the Lords, by their Act of Sederunt, 15th Ju- 
ly 1692, ordained, © That all Keepers of Regi- 
<« ſters ſhould keep Minute-books of their ſeveral 
| « Regiſters; and that immediately upon preſent- 
« ingany Writs to be regiſtrate therein, they ſhould 
« ſet down the Name and Deſignation of the Per- 
<« ſon preſenting, and the Day and Hour when he 
<< preſented the ſame, expreſſing the general De- 
« ſignation of the Lands, or other Rights; and 
te that the Minute of each Writ preſented ſhould 
“be ſigned by the Preſenter, 1 by the Keeper; 


. « and 
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« and that the Keeper ſhould inſert the Writs ou | 
« ſented, in the ſame Order as they are in the Mi- 
« nute-book, under the pain of Deprivation and 
« Damages, conform to the ſaid A of 
&« tions. And by A4 14. Parl. 1. Se. 4. Nil. 
liam and Mary, this Act of Sederunt is ratified, 
and paſſed into an Act of Parliament; which doth 
fully compleat the Deſign of the Acts for Regiſtra- 
tion of Seiſins, Reverſions, Allowances of Appri- 
ſings and Adjugications, Hornings, Inhibitions and 
Interdictions: All which may affect Lands, not 
only againſt the Granters and their Heirs, but e- 
ven may militate againſt ſingular Succeſſors. And 
it is not poſſible for the Keepers of the Regiſters 
to alter theſe Minute-books, in reſpect the Minute 
of each Right is ſigned by tKe Preſenter thereof. | 
Which Minute-book, by the above cited Act of 
Parliament, is to be made patent to all the Li | 
gratis; which, in ſo far, may ſeem an Alteration 
of the A# of Regulations, which grants an Allow 
ance. in Money for Inſpection of the Regiſter: 
But yet this is only making free the Inſpection of 
the Minute-book. It is generally thought, that 
the ſixty Days within which Seifins are to be regi- 
ſtrate, are ſo to be counted only, that either the 
Day upon which the Writs are dated, or the Day 
upon which are regiſtrate, muſt be free. 
Notwithſtanding what has been ſaid, this Neceſ- 
ſity of Regiſtration is only introduced in favours 
of ſingular Succeſſors acquiring poſterior Rights; 
and therefore the Nullity of not Regiſtration was 
not ſuſtained at the Inſtance of one who had no 
ſtanding Right in his Perſon, 2 1ſt Fuly 1638, Row- 
an contra Colvin, obſerved by Dirie. Nor will 
; this 
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this Nullity be ſuſtained in favours of the Diſponer 
or his Heirs; for quoad them theſe Rights are va- 
lid without Regiſtration : Nor was the not Regi- 
ſtration of a Sciſin found invalid at the Inſtance of 
a Son, who got the Eſtate diſponed to him by his 
Father, with Power to the Father to burden it with 
a Sum, ſince this Son was found to be no third 
Party, 27th February 1667, Counteſs of Carnwath 
contra Farl of Carnwath, obſerved by Stair. 

By Act of Sederunt, 5th Zune 1661, we learn, 
that during CromwePs Uſurpation, the forming 
and writing of Sccurities in Latin was diſcharged: 
For that Part of the Act which reſtores the old Form 
runs thus; And alſo conſidering, that during the 
Power of the late Uſurpers, the Uſe and Cuſtom of 
writing in Latin was then diſcharged by the pretend- 
ed Commiſſioners for Adminiſtration of Fuſtice; there- 
Fore the ſaids Lords ordain all Charters, Seifins, and 
other Writs of that Nature, as well ſuch as paſs the 
Seals as otherwiſe, which avere in uſe to be formed 
and written in Latin, to be continued in the ſame 
Language as formerly, before the Year 1652. 

All Inſtruments ot Seiſin in decency ought to be 
extended in the fame Language with their War- 
rant, it being unſeemly to ſee Latin and Engliſh 
intermix'd in the ſame Writ. 

Inſtruments of Sciſin Vel either upon Pre- 
cepts of Sciſin, commonly called a Precept of Cla- 
re conſtat, or upon ee. of Seiſin contained in 
Charters, Diſpoſitions, Contracts, either of Feu, 
Wadſet or Marriage, or on heritable Bonds, or up- 
on Precepts forth of the Chancery, upon Retours 
directed to the Sheriff-principal or his Deputes; 
which, 27 AA 77. Parl. 6. James Yum 15 

arl. 1 
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Parl. 18. James VI. muſt be given by the Sheriff. 
clerk as Notary: And he is not deſigned Clericus 
digceſeos, but Clericus vicecomitatus. It is further 
to be noticed, that this laſt cited AF 15. Parl. 18. 
James VI. narrates, that the above A 77. ap- 
points ſuch Seiſins to be taken by Sheriffs and their 
Clerks; yet there is no mention made here of She- 
riffs, but only of Sheriff-clerks: And yet the Lords 
of Seſſion do now find Seiſins null ope exceptionis, 
unleſs they be given both by Sheriffs as Bailies, and 
Sheriff-clerks as Notaries. | 

The Reaſon why Seiſins upon Retours muſt be 
given by the Sheriffs, is, becauſe ſome Caſualty be- 
longs to the King out of the Lands, conform to 
theſe Precepts, for which ordinarily the Sheriff takes 
Security when he gives Seiſin: And at the Delive- 
ry of the Precept, there is a Note made by the Di- 
rector of the Chancery in the Reſponde-book, 
bearing the Sums for which the Sheriff is to take 
Security; and he is to be charged, and counts there- 
fore yearly in Exchequer. . See A 96. Parl. 7. 
James V. Ad 64. Parl. 1 1. and Ad 124. Parl. 12. 
James VI. And there likewiſe belongs to the She- 
riff himſelf a Caſualty called a Sein Ox. | 

When one is to conſider if Inſtruments of Sei- 
ſin be of a good Stile and Form, containing all 
Clauſes neceſſary, let him know that, 

1. All ſuch Inſtruments, having the common 
Stile, muſt in the beginning have the Date, which 
muſt be a lawful one; the Name of the Month, the 
Year of God, and of the King or Queen's Reign. 

2, That in the Preſence of the Notary and Wit- 
neſſes, upon the Lands particularly after mention- 
ed, compeared Py the Party himſelf, "= his 
; ttor- 
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Attorney, whoſe Power was known to the Notary, 
holding in his Hand the Warrant of this Seiſin, 
which is either a Contract or Diſpoſition, contain- 
ing the Precept of ſuch a Date, betwixt ſuch and 
ſuch Parties; and then inſert the Obligement to 


infeft (verbatim as in the Warrant, ) in ſuch Lands 


(verbatim as in the diſpoſitive Clauſe.) _ 

3. That this Attorney preſented the Contract 
or Diſpoſition containing the Precept of Seiſin, to 
the Bailie conſtitute, thereby requeſting him to ex- 
ecute his Office. Us 

4. That the Bailie was willing ſo to do, and, ac- 
cepting, delivered the Warrant to the Notary- 
Publick to be publiſhed to the Witneſſes, 

5. That the Notary-Publick read the ſame ac- 
cordingly, and inſerts in the Inſtrument the Pre- 
cept verbatim. Tis to be remembred, that if this 
Precept be in the middle of a Writ, you paſs over 
all the other Clauſes, until In witneſs whereof, and 
then go on to the End thereof, ſubjoining the 
Subſcriptions. 

6. That after ſo reading of the Precept, the 
Bailie delivered to the Party, or his Attorney, State 

and Seiſin of the Lands, (which are here to be par- 
ticularly narrated,) and that by Deliverance i 
Symbols of Earth and Stone, &c. to the Attorney, 
at the Place appointed by the Precept; then ſpe- 
cify how the Lands are to be holden. 

7. That the Attorney aſked Inſtruments of the 
Notary-Publick; then the common Stile of the end 
of all Seiſins, which muſt bear the Hour of the Day. 

Laſtly, The Atteſtation of the Notary, and his 
Sign, and the Subſcription of four Witneſſes. 

In order to illuſtrate this Matter, and to make 

it 
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it the more plain to all Notaries, I ſhall follow out 
the ſeveral Clauſes of the above Particulars, firſt 


inſerting them as given by that great Lawyer, my 


Lord Stair, in his Inſtitutes, lib. 2. fit. 2. 

1. It muſt bear the Name of God, as its initial 
Words. 

2. The Date by the Day, Month, and Year of 
God, together with the Name of the King, and 
the Year of his Reign. 

3. The Appearance of the Vaſſal, « or his certain 
Attorney, with the Superior's Bailie, in Preſence of 
the Notary and Witneſſes, up the Ground of the 
Land, Fc. diſponed, having in his Hand the War- 
rant of the Seiſin. 

4. The Delivery of the Precept of Seiſin to the 
Superior if he be preſent, or, in his Abſence, to 
his Bailie; whoſe Warrant is ſecured; becauſe there 
is 4 Blank left in the Precept for his Name; 3 in 
which Blank, rite a s Name being filled up, 
is ſufficiently authoriſed as Bailie in that Part ſpe- 
cially conſtitute.” - 

5. It bears the Bailie's accepting of the Precept, 
and delivering it to the Notary in Preſence of the 
Witneſſes. 

6. The No $ reading of the Precept, and 
expounding it, 1 it be in Latin; and then the 
Words of the Precept muſt be ingroſſed. 

7. The Superior or his Bailie's delivering of 
Earth and Stone of the Land, to the Vaſſal or his 
Attorney, Bearer of the Precept, or Delivery of 
_ other accuſtomed Symbol, c. 

8. The Attorney's requiring ER | 

9. It muſt bear, that theſe were done 
upon the Ground of the Land, or other Heredita- 


] 2 | ment, 
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ment, and the Hour of the Day, before two Wit- 
neſſes at the leaſt required thereto ; which Witneſ- 


ſes muſt now ſubſcribe with the Notary, by Act of 
Parliament 1681. 


Laſth, The Atteſt of the Notary, bearing the 


Authority of his Creation ; and that he was pre- 
ſent with the Witneſſes, ſaying, Vidi, ſcivi & audivi; 
that the Things contain'd in the Inſtrument were ſo 
done as is expreſſed therein; and that he took a 
Note here?” and thereupon drew a formal In- 
ſtrument, and inſert the fame in his Protocol; 
whereunto are adjòined his Sign, his Motto, con- 
tained in his Commiſſion, relating to his Faithful- 
neſs and Truſt ; and his Name, or the initial Let- 
ters thereof, as at the End of his A& of Ad- 
miſſion. _ "1 ; ; 
The firſt two of theſe Solemnities you have in 
the foregoing Title upon Inſtruments in general ; 
the others take as follows: When the Seiſin is gi- 
ven and taken by the Superior's Bailte and the 
Vaſſal's Attorney, it will be the ſame as in the 
forecited Title to the Words perſonaliter comparuit ; 
and then ſay, diſcretus vel generoſus vir A de ———, 
(a) tanquam atturnatus & procurator pro & in 
nomine B de (b), cujus atturnati poteſtas mibi 
| | 10. 


(4) But if the Vaſſal be preſent with the Superior's Bailie, 
the Form will be thus: cui & in cxjus faworem charta, diſpo- 
fitio, hereditaria obligatio, vel aliud ſcriptum peſtea mentionan- 
dum, fuit factum & 19. 

% Formerly Purchaſers were put to great Expences, in re- 
gard that if either Ro or Purchaſer died before Reff- 
gnation was made, ore Seiſin was taken upon the Pre- 
- cept, the Procuratory and Precept were eſteemed to become 
void, as being Mandates failing with the Mandant or Manda- 
. tar: 


* 
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notario publico ſubſcribenti Iucide conſtabat; qui, cum 
diſcreto etiam viro D de , balivo per ſaſinæ præ- 
eeptum ſubſcriptum (a) ſpecialiter conſtituto, ad (b) 


fundum terrarum, tenementorum, molendinarum, alio- 
rumqus ſubtus mentionatorum, acceſſit. ; 


1 


3. Here likewiſe is inſert the Narrative of the 
Warrant upon which Seiſin proceeds, whether it 
be a Precept out of the Chancery upon a ſpecial 


tar: And, in caſe the Diſponer or Purchaſer — — to die, 
there was neceſſity for a Proceſs _ the Repreſentatives of 
the Diſponer, to enter to the Fee, (by being ſerved Heir 
therein, and infeft thereupon); and to renew Procuratories or 
Precepts to the Purchaſers, their Heirs or Aſſignies. For Re- 
meid whereof, by 42 35. Parl. 1693, it is ſtatute, That Pre- 
cepts of Seiſin formerly granted, or to be granted hereafter, 
ſhall be ſufficient Warrants for taking Seifins, not only in fa- 
vours of the Party to whom granted, but alſo in f{vours of 
his Heir ſerved in general, or of his Aſſigny by Diſpoſition 
and tion, or by Adjudication, as well after as before the 
Death of the Granter or Receiver, or both, provided the In- 
ſtrument of Seiſin taken after the Death of the Receiver ex- 


s and therein deduce the Right of the Perſon to whom Seiſin 


is given; otherwiſe to be null. But from this Act, Precepts of 
Clare conſtat are excepted ; becauſe, by _— up theſe, the 
Caſualties due to the 3 might be ſhunned. Wherefore, 
if the Seiſin be given to the Attorney of the Heir of the Per- 
ſon in whoſe favours the Right was granted, upon which no 
Infeftment followed, you mult ſay, heredis deſorwiti & rettur- 
nati quondam C de „ ui patris modo infra mentionandb. Or, 
if the Seiſin be given to an Aſſigny, you muſt ſay, tanguam 
Jus per diſpofitionem & aſffignationem modo ſubtus mentionands, 
habens ab C de ——— ol 

(a) If it be a Precept of Clare conflat, add, vulgo præceptum 
de Clare conflat vocatum. 

(6) If the Lands lie diſcontiguous, and there be a Diſpenſa- 
tion in the Charter for taking Seiſin at one Place for the whole 
Lands, &c. ſay, ad manerii 3 ſeu manſionis domum de ——», 
tanquam locum defignatum, virtute diſpenſationis content in charta 
infra mentionata, pro capienda ſaſina pro integris terris, tenementis, 
molendinis, aliiſque inibi & ſubtus mentionatiz, R 

— e 
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Retour, a Precept of Clare conſtat, a Charter un- 
der the Great Seal, or a Charter granted by a Sub- 
ject, or a Diſpoſition, heritable Bond, Contract 
of Feu, Wadſet or Marriage, Cc. Of all which 
more fully hereafter. But, if the Warrant of your 
Seiſin be a Contract, you muſt remember to keep 
out theſe Words, cui & in cujus favorem char- 
ta, &c. 
4. After narrating the Warrant, follows, Quod 
quidem ſaſinæ præceptum (a) dictus A procurator, & 
in nomine præfati B de „Prædicto D de , ba- 
livo per dictum præceptum ad effettum ſubtus mentio- 
natum ſpecialiter conſtituto, ut dictum eſt; exhibuit & 
præſentavit, eundemque obnixe rogavit, ut ſuum ba- 
livatus officium in eodem ſaſinæ præcepto contentum 
debitæ executioni demandaret. 

5. and 6, Eſſentials will run thus: Qi gui- 
dem balivus, ſciens & percipiens diftum deſiderium 
fore juſtum, rationique conſonans, dictum præceptum 
(b) omni qua decuit reverentia in manibus ſuis re- 
cepit, mibique notario publico ſubſcribenti perlegen- 
dum, publicandum, & in vulgari ſermone expontn- 
dum, coram teſtibus aſtantibus, dedit, tradidit & 
deliberavit. Quod feci : cujus quidem præcepti ſa- 
fine tenor ſequitur : [Here inſert the Precept of 
Seiſin as in the Charter, and the Witneſſes as in 
the Warrant.] 


(a) Or if it be a Precept of Clare conſtat, add as before; or 
if a Charter, Diſpoſition, or Contract, Quam quidem chartam, 
diſpofitionem, vel horeditariam obligationem, vel quem quidem con- 
tractum, in ſe continentem dictum ſaſinæ præceptum: if it be 
one ſerved Heir in general, or an Aſſigny, that is infeft, ana 
cum dicto generali retturnatu ſeu aſſignatione predifta. 

(* Vel, chartam, hereditariam obligationem, aut contractum. 


7. Eſ- 


DP 
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7. Eſſential, mentioned above, is as follows: 
Poſt cujus quidem (a) præcepti ſaſinæ ſupraſcripti 
perlectionem, publicationem, & expoſitionem, præfatus 
D, baljuus antedictus, virtute ejuſmodi & oſſicii ba- 
livatus ſibi in hac parte per idem commiſh (b), ſta- 
tum, ſaſinam hereditariam, pariter & paſſeſſionem 
actualem, realem & corporalem, (c) totarum & inte- 


grarum predittarum terrarum, decimarum, molondi- 


narum, ſalmonum piſcariarum, aliorumque ſupraſeri- 
ptorum, cum pertinentibus, jacentium ut Predittum 
eſt, memorato A (d), per terre & lapidis fundi præ- 
diftarum terrarum, manipuli frumenti creſcentis 
vel graminum pro decimis, clapp & bapper diftarum 
molendinarum, & retis pro ditta ſalmonum piſcaria 


(a) Vel, charte, diſpoſitionis, &c. præceptigue ſaſinæ inibi con- 
tenti. 
(5) If Seiſin be given ta an Heir or Aſſigny, add, ſecundum 


tenorem acti parliamenti. 


(c) If Seiſin be given upon an heritable Bond, ſay, tatiu: 
pro tempore dictæ principali 


& integri dicti annui redditus, qui | 
ſumma —— monete@ prædictæ per leges & adta parliamenti 7 
regni correſpondebit, annuatim levandi & percipiendi, ad duos 
ſolutionts terminos, fa 2 Sara & Sancti Martini in 
hyeme, equales ones, de terris alii aſcriptis, modo 
3 a+ add, redimabili — 45 annua 
redditu, & ſub reverſione modo prolixe mentionato in dicta heredi- 
taria obligatione: Or you may inſert the Sum upon which the 
Annualrent is redeemable, and the Way and Manner of Re- 
22 as in the heritable Bond. But if Seiſin be given of 
Lands, or any other Subject under Reverſion, ſay, redimabi- 
libus omni modo & fub reverfione dictis terris aliiſque ſupraſeri- 
ptis per dictum C, a prefato B, modo & ſecundum tenorem clau- 
ſulæ rewerſionis content in dia charta : Or you may inſert the 
Sum, with the Way and Manner of Redemption, as in the 
Clauſe of Reverſion. | 
4) If the Seiſin be given to the Heir himſelf, as Heir ſer- 
ved and retoured, add, heredi deſerwito & retturnato prefato C; 


or, if to an Aſſigny, ag nate, ut dictum eft, conflituto per 


(a), 


difum C. 


| 
: 
| 


(a), ut moris eſt, difto A, tanquam atturnato ante. 


ditto, traditionem & deliberationem, ſecundum teno- 
rem difti præcepti (b) in omnibus punttis, tradidit 
& deliberavit, nemine contradicente aut in contra- 
rium opponente. N e 
8. Eſſential, as above mentioned, is the Attor- 
ney's requiring Inſtruments in the following man- 
ner: Super quibus omnibus & ſingulis premiſſis, di- 
Fus A, tanquam atturnatus, & in nomine prædicto, 
unum vel plura inſtrumentum ſeu inſtrumenta, pu- 
blicum vel publica, a me notario publico ſibi fiert 


petiit. 


9. Requiſit of a formal Seifin will be in the fol- 
lowing Words: Acta erant bæc ſuper ſolum prædi- 
fHarum terrarum & molendinarum, horas inter — 
& — ante [vel poſt] meridiem, die menſis, anno 
Domini regnique Regis quibus ſupra, præſentibus i- 


' bidem H, A, B, & C, teſtibus ad cuntia præmiſſa 


ſpecialiter vocatis, pariterque rogatis & requiſitis. 

- The laſt Eſſential, to compleat a formal Seiſin, 
is the Atteſtation of the Notary, bearing the Au- 
thority of his Creation, Cc. commonly called the 
Notary's Docquet. A. full Copy of which you have 
in the firſt Part of this Treatiſe, p. 41. 


Having now given in Latin all the requiſit 
Clauſes, conform to the above ten Eſſentials, men- 
tioned in my Lord Stairs Inſtitutions ;, I ſhall 
here at large preſent the Reader with the fame in 


Engliſh. 
(a) If Seiſin is given for Annualrent, add, & wnius denariz 


enonet ©, 

b ) Or, de Clare conſlat, charte, diſpoſitionii, &c. preceptique 
Jafme inibi contonti ; if to an Heir or Aſſigny, generalts ret- 
turnatus ſeu afſignationis. IN 


«a? > mot occca —_———_— 4 
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perſonally (a) an diſcreet Man A of 
B of 


73 
YN the Name of GOD, Amen, Be it known 
to all Men by this preſent publick Inſtrument, 
that upon the twenty firſt Day of December, One 
thouſand ſeven hundred and thirty nine Years, and 
of the Reign of our Sovereign Lord George the 
Second, by the Grace of God King of Great Bri- 
tain, France and Ireland, Defender of the Faith, 
the thirteenth Year, in Preſence of me Notary- 
Publick, and Witneſſes ſubſcribing, compeared 
» (6 

as Procurator and Attorney for, and in Name 2 
, whoſe Power of Procuratory was clear] 

known to, and underſtood by me Notary-Publick 
ſubſcribing 3 who alſo, with another diſcreet Man, 
D of ——, Bailie by the Precept of Sciſin under 
written ſpecially conſtitute, paſt (c) to the Ground 


(a) Or, F, Rilie in that Part, 2 eonſtitute by the 
a: of Seifin under written ; and ſieklike, compeared 
« perſonally G, as Procurator and Attorney for, and in name 
and behalf of H, whoſe Power of Procuratory was ſufficient 
« ly known, & c. | | 

(6) But if the Vaſſal be perſonally preſent ſay, © to whom, 


and in whoſe favours the Precept of Seiſin, commonly called 


* a Precept of Clare conſtat, Charter, Diſpoſition, heritable 


Bond, or other Writ, &c. after mentioned, is made and 


granted. If an Infeftment be given to an Heir ſerved and 
retoured, add, * Heir ſerved and ret&%red, in manner after 
: mentioned, to hile . 2 Father. x yet if to an Aſ- 
„ © as having Right ifpoſition an jon, in 
ge WE, after r n But if — be gi- 
ven in implement of a Contract, you muſt take care to keep 
out theſe Words, to whom, and in whoſe favours, &c. 
ſe) Or, © to the Manſion- place of ——;, as the Place ap- 
pointed, by virtue of the Diſpenſation contained in the Char- 
* ter after ſpecified, for taking Seifin of the haill Lands, Tene- 
ments, Mills, and others therein and after mentioned,” 


K of 
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of the Lands, Tenements, Mills, and others after - 
mentioned; having and holding in his Hands the 
ſaid (a) Precept of Seiſin, commonly called a 
Precept of Clare conſtat, made and granted by an 
Honourable Gentleman Jof , in favours of the 
ſaid B, as Heir to the ſaid umquhile C his Father, 
of all and haill the Lands, Sc. and others under 
written, of the Date, Tenor and Contents after 
mentioned, Which Precept of Seiſin, common- 
ly called a Precept of Clare conſtat, the ſaid A, as 
Procurator for, and in Name of the foreſaid B of 
, exhibited and preſented to the ſaid D, Bailie 
by the ſaid Precept of Seiſin, to the Effect after 
mentioned, ſpecially conſtitute, as ſaid is; hum- 
bly requiring him to proceed to the due Execu- 
tion of his Office of Bailiary thereby committed to 
him. Which Requeſt and Deſire the ſaid D, Bai- 
lie, finding to be juſt and reaſonable, he accepted of 
the ſaid Precept, and took it in his Hand with 
all Reverence as becometh, and delivered the ſame 
to me Notary-Publick ſubſcribing, to be read and 
publiſhed in preſence of the Witgeſſes ſubſcribing. 
All which accordingly I did. Of which Precept 
of Seiſin, commonly called a Precept of Clare 
conſtat, the Tenor follows : 8 muſt be inſert 
the haill Precept of Clare conſtat verbatim, or o- 

ther Precept of what kind ſoever, ſubjoining the Sub- 
ſeriptions, as they are in the Precept, or other War- 
rant.] After reading and publiſhing of the which 


- (a) Or, © Charter, Diſpoſition, heritable Bond, or Contract, 

29 2 therein the ſaid Precept of Seiſin under written.“ 

J ſhall not here ſubjoin any Forms of the Warrants upon which 

2 proceed, ſeeing I have ſet a Title apart peculiarly for 
em. | 


Precept 
2 
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Precept of Clare conſtat, the ſaid D, Bailie fore- 
faid, by virtue thereof, and of his Office of Bai- 
liary in that Part ſpecially committed to him (a), 
gave and delivered to the faid A (6) heritable 
State and Seiſin, real, actual and corporal Poſ- 
ſeſſion, of all and haill (c) the Lands, Teinds, 
Mills, Salmon-fiſhing, and others above written, 
with their Pertinents, lying as ſaid is (d); and 
that by Deliverance to the ſaid A, as Procurator, 
and in Name foreſaid, of Earth and Stone of the 
Ground of the ſaid Lands, an Handful of grow- 
ing Corn or Stubble for the ſaids Teinds, Clap and 
Happer for the ſaid Mill, Net for the ſaid Sal- 
mon-fiſhing (e), as Uſe is, after the Form and 
Tenor of *« ſaid Precept of Clare conſtat, in all 


(a) If Seiſin is given to an Heir, add, conform to the 
« Act of Parliament.” | 

(6) And if the Vaſſal be 2 preſent, and be Heir 
2 and retoured, add, Heir ſerved and retoured to the 
«c 21 f 9» : 

(< If Seiſin be given upon an heritable Bond, add, © the 
c“ foreſaid Annualrent of three hundred Merks Money foreſaid, 
* or ſuch an Annualrent as by the Laws and Acts of Parlia- 
ment for the Time ſhall effeir and correſpond to the ſaid 
principal Sum of fix thouſand Merks Money forefaid, yearly 
to be uplifted and taken at the Terms of Payment, and by 


72 equal Portions, and forth of the Lands and others above 


« written, in manner goat above mentioned. 

(4) And if it be for Annualrent, add, * redeemable al- 
« ways, and under Reverſion the Lands and others above 
written, in manner at length mentioned in the ſaid heritable 


Bond. But if Seiſin be given of any Subject under Re- 


verſion, fay, © redeemable always, &c. by the ſaid C from 
the ſaid D, in manner, and conform to the Clauſe of Re- 
„ verſion contained in the ſaid Charter. 

(e ) And if Seifin be grow for Annualrent, add, & and an 
* Penny Money for the {aid Annualrent. 


K 2 Points, 
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Points, none oppoſing or contradicting the ſame. 


Whereupon, and all and ſundry the Premiſes, 
the ſaid 4, Procurator foreſaid, aſked, required, 
and took Inſtruments, ane or mae, in the Hands 
of me the faid Notary-Publick ſubſcribing. Theſe 

hings were done upon the Ground of the fore- 
aid Lands and Mills, betwixt the Hours of. 
and — before [or after] Noon, Place, Day, 
Month, Year of God, and of the King's Reign, 
reſpectively above written, before and in Pre- 
ſence of M, NM, O and P, Witneſſes to the hail] - 
Premiſſes ſpecially called and required. [Fol. 
lows the Notary's Docquet, &c.] 


Follows the Stile of an Inſtrument upon a Charter, 


N Dei nomine, Amen. Per hoc præſens publi- 
cum inſtrumentum cunttis pateat evidenter, & 
fit notum, quod, anno incarnationis Dominicæ milleſt- 
mo ieee trigeſimo nono, menfis vero De- 
cembris die ſeptima, & regni S. D. N. Georgii Se- 
cundi, Magnæ Britanniæ, Franciæ & Hiberniæ Re- 
gis, fideique defenſoris, anno decimo tertio, in mei no- 
tarii publici & teſtium ſubſcribentium præſentia per- 
ſonaliter comparuit, ſuper fundum terrarum & baro- 
niæ de B, apud manerii locum ejuſdem, tanquam locum 
defignatum pro ſaſina de integris terris, baronia a- 
liiſque ſubtus ſpecificatis, capienda, A de B; habens 


& in ſuis manibus tenens quandam chartam, præce- 


Ptum ſaſinæ ſubinſertum in ſe continentem, factam, da- 


tam & conceſſam, per dictum S. D. N. Regen, ſub 
ſuo magno ſigillo, cum conſenſu Dominorum ipſius The- 
ſaurarii & Scaccarii prædicti regni Scotie, memorato 
A de B, heredibus ſuis & affignatis quibuſcunque, be- 
reditarie & irredimabiliter, de totis & integris ter- 

, ris, 
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ris, &c. [Here take in the Lands as in the Dedi. 
mus of the Charter, continuing on till the Clauſe 
of Pertaining, which begins, Quæguidem; which 
Lands muſt alſo be inſert verbatim in the Seiſin as 
in the Charter, till you come either to a Novo da- 
mus, or ſome other Clauſe before the Tenendas 2 
And if there be a Novo damus in the Charter, or an 
Erection into a Barony, theſe or the like Clauſes 
muſt be briefly mentioned. In a Sciſin following 
upon a Charter wherein both theſe Clauſes were 
contained, they were briefly thus exprel&d : ] 
Quæquidem charta continet novam donationem o- 
muium & fingularum pr ediftarum terrarum, decima- 
rum aliorumque præſcriptorum, & unionem & ere- 
ctionem earundem in unam integram & liberam baro. 
N niam, nuncupatam baroniam de B; atque unica ſaſina, 
? nunc per dictum A, & per ejus beredes & aſſignatos 
omni tempore futuro, capienda apud dictum manerii 
- locum de B, vel ſuper ſolo alicijjus alterius partis 
— terrarum ſupra mentionatarum, per traditionem ter- 


bs re & lapidis fundi, declaratur ftare & ſufficientem 
in eſſe ſaſmam pro integris terris, decimis, jure patro- 
«1 natus aliiſque ſupra recitatis, fine ulla alia ſpeciali 
1 aut particulari ſaſina, apud aliquam aliam partem 
m ſeu locum capienda, non obſtante quod eædem fint 
a- diverſe denominationis, ac contigue minime jace- 
ns ant; ac etiam continet ratificationem omnium char- 
en tarum, diſpaſitionum & infeofamentorum aliorum- 
44 que jurium & ſecuritatum factarum ditto A, vel—, 
ſub vel alicui eorum, vel quibuſcunque eorum prædeceſſo- 
be- 


rum aut authorum, terrarum aliorumque ſupraſcripto- 
rum, in omnibus punctis, clauſulis, & articulis eorun- 
dem : Tenendas de ditto S. D. N. Rege, & ſucceſſori- 
bus ſuis, pro ſalwtione taxatarum devoriarum, wardæ, 


non 


— — — — — — 
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non-introitus, relevii & maritagii, nec non feudi-firme, 
in dicta charta mentionatorum. [Thus is the Charter 
mentioned in the Seiſin; after which is ſubjoined 
the Stile of the deiſin immediately, in this Manner: ] 
Quamquidem chartam prænominatus A, Titio, viceco- 
miti in hac parte vicecomitatus de E per præceptum 
ſafine ſubinſertum ſpecialiter conſtituto, præſentavit, 
ipſumque rogavit, ut, quatenus inibi continebatur, de- 
bite executioni demandaret; cuiquidem rogatui, tan- 
quam in ſe juſto & rationi admodum conſentanco, di- 
Fus vicecomes obedire volens, eandem chartam in ma- 
nibus ſuis recepit, & mibi notario publico perlegen- 
dam, publicandam, & in vulgari, aſtantibus teſtibus, 
explanandam, tradidit. Nuod feci : cujus vero Pr an 
cepti tenor ſequitur : Vicecomiti, &c, | Here 
take in the Precept verbatim as in the Charter, 
to the very End thereof, ſubjoining the Subſcripti- 
ons of the Director to his Majeſty's Chancery, 
and that of the Keeper of the Great Seal, thus: 
„ Written to the Great Seal, and regiſtrate the 
« thirtieth Day of November One thouſand ſeven | 
«hundred and thirty nine. Sic ſubſcribitur, V. C. 4 
&« Sealedat Edinburgh the firſt Day of December One f 
& thouſand ſeven hundred and thirty nine. Sic ſub- f 
« ſcribitur, H. R.“ Then follow forth the Stile | 
of the Seiſin thus: ] Poſt cuſuſguidem charte, præce- / 
1 præinſerti in eadem contenti, perlecturam, pu- 
blicationem, & in vulgari, aſtantibus teſtibus, ex- 


planationem, dictus Titius, vicecomes in bac parte ante- : 
dictus, virtute & vigore ejuſdem, ac ſuit vicecomita- }, 
tus officit fibi incumbentis, ſaſinam totarum & in. 5 
tegrarum prædictarum terrarum & baroniæ de B, cum 2 
omnibus earundem pertinentiis, unitis, comprehenden- 4; 
_ & jacentibus ut prædicitur, memorato A, per- 1 


ſona- 
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ſonaliter præſenti & acceptanti, per terre & lapidis 
fundi prædictarum terrarum & baroniæ de B, apud 
manerii locum ejuſdem, in ejus manibus, ut moris eſt, 
traditionem & deliberationem, ſecundum formam & 
tenorem antedictæ chartæ, dedit, donavit, contulit & 
deliberavit. Super quibus omnibus & ſingulis præ- 
miſſis, dictus A a me notario publico ſubſcribente ſibi 
eri petiit hoc præ ſens publicum inſtrumentum, ſeu in- 
ſtrumenta publica, unum vel plura. Acta erant hec 
ſuper fundum dictarum terrarum & baroniæ de B, a- 
pud manerii locum ejuſdem, hora tertia pomeridiana, 

eo circa, ſub anno, die, menſe, & Regis regno 
preſcriptis, præſentibus ibidem probis viris D & E, 
FG, teſtibus in pr emiſſis rogatis, pariterque vo- 
catis & requiſitis. ¶ Then is ſubjoined the No- 
tary's Docquet, Ee.) | | 


In old Stile the Compearance is: In mei nota- b 


rii publici & teſtium ſubſcriptorum præſentiis perſa- 
naliter comparuit probus & diſcretus vir A, vicecomes 
de in hac parte per ſaſinæ præceptum ſubſcri- 
plum ſpecialiter conſtitutus, & ad ſolum & fundum 
terrarum ſubtus ſpecificatarum acceſſit; & ibidem qua- 
que comparuit honorabilis & diſcretus vir B, & quod- 
dam ſaſinæ præceptum dicti S. D. N. Regis, pergamena 
ſcriptum, ſub teſtimonio ſui magni figilli, ut appa- 
ruit, roboratum & ſigillatum, prefato A vicecomiti 
in hac parte antedicta præſentavit, eum requirens qua- 
tenus ea que in eadem continebantur debitæ executions 
demandaret. Qui vero vicecomes omni reverentia de- 
bita hujuſmodi ſaſinæ præceptum ad manus recepit, 
idemque mihi notario publico ſubſcribenti perlegendum 
& publicandum tradidit : cujus ſaſme precepti,' in 
dicta charta contenti, tenor de verbo in verbum ſequi- 
tur, & eſt talis, &c. So followed the FRI 

p 1 


4 
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Seiſin, which, in old Times, was little leſs than the 
Charter now-a-days, diffcring from it in this, that 
in the Precept of Sciſin were mentioned all other 


Clauſes beſides the Tenendas and Reddenda; and 


then the Stile went on as thæ other. 

An Inſtrument of Seiſin to one in Liferent, 
and another in Fee, carries two Seifins; and the 
Clauſe of Seiſin muſt be thus: gave and 
& delivered Liferent State and Seiſin, and alſo 
cc Poſſeflion of the Annualrent above ſpecified, 
c yearly to be uplifted at the Terms above re- 
cc hearſed, forth of the Lands and others above 


ritten, or any Part thereof, lying as is above 


& mentioned, to the ſaid A; and likewiſe heritable 
„ State and Seiſin of the foreſaid Annualrent, to 
& be uplifted as is above expreſt, to the ſaid B, be 
c Deliverance of Earth and Stone of the Lands 
& above rehearſed, and an Penny, as uſe is, to the 
46 ſaid 4, perſonally preſent, and receiving the 
<« ſame, for himſelf, and as Attorney, and in Name 
<« and Behalf of his Daughter above mentioned: 
To be holden, Sc.“ Here the Liferenter com- 
peared perſonally for himſelf, and as Attorney 
for the Fiar. | 

Beſides the Way of giving Seifins above 
mentioned, they are given propriis manibus, 
and are of two forts. In the firſt the War- 


rant of the Seifin is therein narrated, as in other 


Seiſins, only the Precept of Sciſin is not verbatim 
ingroſſed; but, to ſupply this Defect, the Giver 
propriis manibus ſubſcribes it. The ſecond does 
not narrate the Writ at all, only the Notary makes 
mention, that Seiſin is given in Supplement of à 
Writ, which he condeſcends on by the Date; a 

er 
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ther 5 the Granter ſubſcribe the ſame. Cr ag, 
lib. 2. dieg. 7. ſpeaking of Seiſins propriis manibus, 
fays;, Ea que propriis domini manibus fit, fi charta; .' 


que conditiones continet, non appareat, duriſimam ſts 
cum trabit conditionem & interpretationem; nam acci- 


pientem ſemper in ſervitium militare obligat, cum be- 


redis & terrarum cuſtodia, & ęjus maritatione. 
The firſt of theſe being 


the moſt compleat, I ſtall 
here take occaſion to conſider its Formalities only; * 
noticing where it differs from thoſe mentioned by 
my: Lord Stair. 

In the firſt two it will be.che nn! and in the 
third, viz. the narrating of the Writ, in ſupple- 
ment of which Seiſin propriis manibus is given, the 
Difference is not great from other ordinary Seifins: 
Only the Date is inſert in the Beginnin eee 
whereas other Narratives, — the — of 
Seiſin (which is generally in the End of the ke Writ) 
is ingroſſed, refers to the Date. The Date is inſert 
in this Manner: Habens, &c. quandam chartam, diſ- 
poſitionem, &c. de data ——, fattam & conceſſam per 
diftum A de «=—, Or, in Engliſh thus: Ha- 
<«-ving, Sc. an Charter, Diſpoſition, Sc. of the 
4 « Date the —— Day en made and yo 

the ſaid A of - 

to the fourth, viz, the Delivery of the Writ, 

in — whereof Seiſin is given, there is 
ariation from what is above related; where- 

fore I have ſet it down as follows: Qyamquidem. 


chartam, vel diſpoſtionem, &c. diftus B exhibuit & 


Preſentavit prefato A per ſonaliter preſents, eundem- 
que obnixe rogavit quatenus procederet ad dandum (tx 
Proprits ſuis manibus ) flatum, ſaſinam, 8c. as before. 
Or thus. in Zngliſh: « — Charter, or Diſpo- * 


66 * ſition, 


F 
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„ ſition, Sc. of the Date, Tenor, and Contents 
<« above written, the ſaid B exhibited and preſented 

t to the ſaid A perſonally preſent, humbly requiring 
ec him, in implement and in conſequence thereof, 
<« to proceed to the giving (ex propriis ſuis mani- 
c þys) heritable State and Seiſin, &c.” 

As to the fifth and ſixth Eſſentials, there is no 

Difference in this Seiſin from - thoſe above, only 

putting in the Superior's Name in place of the 
Bailie's, and leaving out the Words omni qua de- 
cuit reverentia; and obſerve what was formerly ſaid, 
that as the Writ is mentioned in the Beginning, 
you do not add cujuſquidem præceptum. 

The ſeventh Eſſential will be the ſame as above, 
only, in place of præcepti, ſay chartæ, &c. as the 
Writ is; and, after expoſitionem, præfatus A, pro ob- 
ſervatione & impletione ejuſdem, dedit, tradidit & deli: 
beravit ditto B (ex propriis ſuis manibus) ſtatum, ſa- 

finam, &c. the reſt of the Seiſin as before. ? 

It has been told, that the Giver of this kind of 

Seiſin ſubſcribes the ſame ; and this ſeems to have 
been introduced from the Analogy of Al 38. 
Parl. 6. and Ad 81. Parl. 9. Q. Mary, anent 
ſubſcribing of Inſtruments £ Reſignation : And 
this Subſcription is adjected after the Words ro- 
gatis & requiſitis, in this Manner: Et fimiliter 
. diftus A, in fignum & teſtimonium veritatis omnium 
 &. ſingulorum premiſſorum, hoc preſens publicum in- 
firumentum ſubſcriptione & chirographo ſuo munivit, 
1 Z/oco, die menſis, annoque Domini ſupraſeriptis, co- 
ram teſtibus ſupra defignatis & ſubſeribentibus. Or 
thus: „As alſo the ſaid A, in ſign and token of 
<« the Verity of all and ſundry the Premiſſes, Ras 
+ «inſtantly ſubſcribed this preſent publick Inſtru- 
HR « ment, 
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ment, Place, Day, Month, Year of God, and 
« of his Majeſty's Reign particularly above men- 
« tioned, before the Witneſſes above deſigned, 
« and hereto ſubſcribing, &c.” 
The Tenor of the other kind of Seiſin will be 
the ſame as above, only, at the inſerting of the 
Compearance of the Perſon who gives Seiſin pro- 
priis manibus, after the Word comparuit, add for | 
per ſolo terrarum, tenementorum, &c. alior 
rr ſcriptorum, honorabilis & generoſus vir A 4 
» donator & conceſſor chartæ [vel diſpoſitionts, 

&c.] ] poſtea mentionatæ, cum alis diſcreto viro E, (a) 
tanguam procuratore, &c. & ibidem profatus A, 
pro obſervatione & impletione dictæ charte, & obliga- 
tionis ad infeodandum inili contentæ, ex ipſius parte, 
(propriis ſuis manibus ) tradidit & deliberavit ſtatum, 
&c. And after the Words (in the End of the 
ſeventh Eſſential of a formal Seiſin) ut moris eſt, 
add, ſuper ſolo earundem, in manibus dicti E, procu- 
ratoris pro & in nomine dicti „ nemine contra- 
dicente aut in contrarium opponente, ſecundum formam 
& tenorem dictæ diſpoſitionis terrarum aliorumgue 
ſupraſeriptorum, & obligationis ad infeodandum ini- 
bi contentæ, fattz & conceſſe per dittum A ad & 
in favorem ditti „ que eft de data „ die 
menſis „ in omnibus pundtis & articulis Lic 
dem. Super quibus omnibus, &c. as above, 
If the Seiſin be formed in Engliſh, it will be the 
ſame as in the above Example, to the Words com. 
peared perſonally; and then add, upon the 
„Ground of the Lands, Tenements, &c. and 


(a.] Or, if the Perſon to whom Seifin is given be preſent, 
lay, cui & in cujus favorem dicta charta ft facta & conceſſa. 


L 2 ce others. 
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& others under written, an honourable and diſcreet 
« Gentleman A of , Granter and Subſcriber 
cc of the Charter [or Diſpoſition, Sc.] after men- 
c tioned, with another diſcreet Gentleman E of 
& —,; as Procurator for and in name of —, in 
< whoſe favours the ſaid Charter, Diſpoſition, c. 
<* is made and granted; and there the ſaid A, for 
c implement and fulfilling his Part, of the ſaid 
“Charter, and Qbligement to infeft therein con- 
„ tained, did, ex propriis ſuis manibus, give and 
& deliver heritable State and Seiſin, Sc.“ And af- 
ter the Words, as «ſe is, in the End of the ſeventh 
Eſſential, add, upon the Ground thereof, in 
the Hands of the ſaid E, as Procurator, and in 
name of the ſaid ——, none oppoling or con- 
e tradicting the doing thereof, after the Form 
and Tenor of the ſaid Charter, Diſpoſition, &c. 
e and Qbligement to infeft therein — 
& the Lands and others above written, 

<« and granted by the ſaid —— to. the ſaid ——- 
of the ſame, which is dated the Day of 
« Years, in all Points. Whereupon, and upon all 
<« and ſundry the Premiſſes, &c.” [as above]. 

I find in the Protocol-books of ſeveral Notaries, 
written in the Reign of K. James VI. that in Sei- 
ſins propriis manibus they do not mention the Date 
of the Writ in implement of which Seiſin is given; 
but only, after the Words ex propriis ſuis manibus, 
add ſecundum tenorem chartæ deſuper confette » As 
alſo, in the ſaid Books, I find a Clauſe very fre- 
quent in theſe ſort of Seiſins, inſert after theſe 
Words, jacentes infra vicecomitatum de ; & 
ibidem dictus A, non vi aut metu dutFus, aut errore la- 


pfus, compulſus aut coactus, ſed ſua mera, pura, m 


4 


— 


& ſpontanea voluntate, propriis ſuis manibus, ſtatum, 
| faſmam, &, + | 
My Lord Stair, lib. 2. tit. 2. $19. ſays, That when 


V be DS Foes 
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the Superior immediately gives Seiſin to the Vaſ- 
fal, in that Caſe the Notary*s Warrant is ſufficiently 
inſtructed by the Seiſin, and by 'the Diſpoſition, 
Contract of : Alienation, or Bond; or when the 
Seiſin is propriis manibus ſecundum chartam confi- 
ciendam, if a Charter thereafter made be ſhown: as 
a Seiſin proprits manibus by a Father to his "ing 
reſerving the Father's Liferent, was found valid 
againſt a ſecond Wife's' Infeftment granted for a 
competent Tocher, being adminiculated by a Bond 
granted by the Father, of the fame Date with the 
Seiſin, obliging him to warrant the ſame, - 11th 
February 1669, Buchan contra Tait, obſerved by 
Stair, But a Seiſin propriis manibus of a Tenement 
within Burgh, granted by a Father to his Son for 
Love and Favour, bearing Reſignation by the Fa- 
ther in a Bailie's Hand, was found not to inſtruct 
without a Warrant or Adminicle in Writ, 11th 
February 1681, Irvine contra Corſan, likewiſe ob- 
ſerv'd by Stair. 

But Seiſins propriis mates granted by Huſ- 
bands to their Wives, in Contemplation of Mar- 
riage, having no Adnunicle but the Marriage, the 
Lords, according to the different Caſes, have ſome- 
times ſuſtained them when they were ſuitable to the 
Parties, and not exorbitant, and where the Que- 
ftion was only with the Huſband's Heir, or an 
Appriſer. 

Nevertheleſs ſuch Seifins, without an Adminicle 
in Writ, are very ready to be improven; as may 
be learned from the following Deciſion, ML" 
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by Stair, 19th June 1668, the Relict of Galrigs 
contra Wallace of Galrigs. The Relict of Galrigs 
purſued for Mails and Duties upon her Seiſin given 
propriis manibus. It was alledged for the Defend- 


er, No Proceſs, becauſe the Seiſin is but aſſertio 


notarii without a Warrant, there being neither a 
Contract, nor Obligation to give ſuch a Seiſin. It 
was anſwered, That Inſtruments of Seiſin, given 
to a Wife prapriis manibus, have a ſufficient Ad- 
minicle and Preſumption by the Marriage, and 
the Duty of the Huſband to provide the Wife; 
eſpecially where there is no Contract, nor other 
Proviſion; but moſt of all where the Wife re- 
nounced her Jointure ſhe had with a former Huſ- 
band, in favours of the Granter of the Seiſin and 
his Creditors ; which is a ſtrong Preſumption he 
would give her ſomething in licu thereof. The 
Lords ſuſtained the Seiſin. But thereafter, th 
January 1669, Galrigs offered to improve the Sei. 
ſin by the Witneſſes inſert: Which being four, two 
of them deponed poſitively, That they were ne- 
ver Witneſſes to a Seiſin given by Galrigs to his 
Wife; and the third deponed, That he remembred 
not that he was a Witneſs; the fourth depo- 
ned, That he was Witneſs; but ſaid, that this Sei- 
ſin was in Summer, whereas it bore to be in Win- 


ter: The Notary abode by the Seiſin. The Lords 


found the Seiſin improven, but would not examine 


the Notary, nor any other Perſon, mainly in con- 
ſideration that the Seiſin was propriis manibus, with- 
out any other Adminicle: But if there had been 
an Adminicle, the Notary and one of the Wit- 
neſſes being poſitive, the Seiſin would not have 
been improven; for where there is a Warrant, 
mediate 
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„ WM mediate or immediate, providing a Seiſin be given, 
8 quod fieri debet, facile præſumitur: and therefore 
n —— Witneſſes not remembring, or Denial, will 
i. HY hardly improve ſuch Seiſins, unleſs their Teſtimo- | 
i0 ny were poſitive, giving ſpecial Circumſtances of 
a their Denial, as being in another Country, or far 
It diſtant place at that Time, if the Truth of that 
en were otherwiſe aſtructed. But the general Denial 
d- to be Witneſſes, could import no more than non 
ad memini; and therefore an Adminicle in Writ, with 
e; the Protocol, or Oath of the Notary, if he were 
er alive, and eſpecially if Poſſeſſion followed for ſome 
re- time; theſe would more ſtrongly approve, than 
uſ- the not Remembrance, or general Denial of the 
nd Witneſſes inſert, would improve. By what has 
he been ſaid, Notaries will be cautious not to copy 
he after this laſt Form. 
;th Having now finiſhed the Matter of Seiſins of 
ei- Lands, I ſhall in the next place, for the Benefit of 
wo ſuch as are Clerks to Royal Burghs, who alſo ought 
ne- to be Notaries, proceed to Seiſins in Burgage-te- 
his nements. And as theſe Seifins are, by the conſtant 
red Cuſtom of the Burgh of Edinburgh, writ in Latin, 
po- although the Warrant on which they proceed be 
Sei- in Engliſb, I ſhall only inſert them in that Lan- 
[in- guage, not inclining to ſwell this Treatiſe with 


rds Things that are not for the general Inſtruction and 
nine Uſe of the whole Body of Notaries. | 
1th- re. 

Of Inflruments of Seiſin in Burgage-tenements. 


Nane pr that Infeftments in Burgage- 
tenements participate as mach of the Na- 


ture 
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ture of Reſignations as of Seiſins, yet, ſeeing they 
are beſt; known by the. laſt Name, I. thought 1 it 
proper to inſert them in this Place. 

Seiſins in Burgage- lands, by A 27. Parl. 1. 
James VI. can only be given by one of the Bai - 
lies of the Burgh, as the King's Bailie; and none 
can be Notary thereto but the common Clerk of the | 
Burgh; otherwiſe the ſame are declared null; and 
the Clerk likewiſe extends them. But in Caſes of 
Neceſſity, where there was neither Bailie nor Town- 
clerk, and where one was obliged to do Diligence, 
Seiſin within Burgh hath been ſuſtained when taken 
by the Sheriff clerk; as was decided in the Caſe of 
Thomſon contra Mackitrich, 21ſt Ju 1666, ob- 
ſerved by Stair. 

From this Act, it is to be obſerved, that the 
Magiſtrates of Burghs-Royal are not Superiors of 
Burgage- lands; but, being the King's Bailies and 
Sheriffs within the Burgh, are commiſſioned and 
impowered by their Erection, to ſeiſe their Bur- 
geſſes in the Lands and Tenements lying within 
their Territories: For in effect the Community of 
the Burgeſſes are the King's Vaſſals, and not the 
Individuality of every Burgeſs. bet 

It is further to be obſerved, that Burgage-lands 
never fall in Nonentry for the apparent Heir 
being once infeft, his Seiſin draws back to the 
Day of his Predeceſſor's Death: And the Reaſon 
is obvious; for Nonentry, being a Caſuality due 
to the Superior upon the Death of his Vaſſal, can- 
not fall out in Communities or Burghs, becauſe 
they never die. | 

By the 16th AZ, Parl. 22. Ja. VI. anent Re- 


giſtration of Seilins, theſe in Burgage· lands were 
Wc 
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erxcepted, (as has been told in the preceeding 
Y Title; ) and fo far were theſe Selfns cm 
K | from ſuch Solemnities, that the Lords ſuſtained a 
1. Seiſin within Burgh, ſubſcribed by the Town= 
ws | clerk, though there was no Veſtige of it in the 
no Town's Regiſter nor in the Clerk's Protocol, and 


his had been latent for many Years, goth Fune 1668, 
wal Burnet contra Swane, obſerved by Stair. For 
of although Town-clerks uſe to regiſtrate Seiſins, yet 
_ there being no Neceſſity upon them to regiſtrate, 
ce, and the Seiſins not being annulled for want of 
den Regiſtration, ſingular Succeſſors in Burgage-· lands 
of were not ſufficiently ſecured, till by A# 11. Parl. 
ob- 3. Cb. II. it was ſtatute, That all Inſtruments 
of Seiſin of Tenements within Burghs-Royal, or 
the Freedoms thereof, holding Burgage, and gene- 
oof rally all other Writs which are enjoined by A# 
16. Parl. 22. Ja. VI. ſhall be inſert and regi- 
ſtrate in the Town-clerks Books of the ſeveral 
Burghs reſpective, within ſixty Days after the Date 
of the ſame; and if they be not ſo inſert, the 
ſame are declared null, with reſpect to third Par- 
ties acquiring a perfect and lawful Right to the 
ſaid Tenements, but Prejudice always to them to 
uſe the ſaid Writs againſt the Parties Makers 
thereof, their Heirs and Succeſſors. 
By this Act the Town-clerks are to keep a ſe- 
rate Book therefore, depending only upon the 
Magiſtrates of the Burgh, without Neceſſity of 
any Warrant from the Clerk- regiſter; and like- 
wiſe they are to keep Minute-books of the ſame, 
which are to be quarterly ſigned and compared 
by the Provof and Bailies of the ſeveral Burghs. 
The Form of which comparing take as _ 4 
N M | Eadin- 
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« Edinburgh, the Day of Years. The 
<« principal Regiſter of Seiſins within the Burgh 
of Edinburgh, being compared with the Mi- 
c nute- book thereof, conform to Act of Parlia- 
* ment made in anno 168 1, are found to agree 
« exactly together; as 1s teſtified by us the Magi- 
<« ſtrates of the ſaid Burgh ſubſcribing. Vide 
tit, 8. of Reverſions. | 

The Clerk's Docquet to the Seiſin will be the 
fame as in the long Docquet at the End of fit. 4. 
part. 1. only, after his Name, and the Words No- 
tarius publicus, muſt be inſert, & Clericus commu- 
nitatis burgi de 

The Seiſin is likewiſe regiſtrate, and marked 
upon the Back by the ſame Clerk, thus: © Edin- 
<« burgh, the Day of Years. Regiſtrate 
<« in the and —— Leaves of the firſt [or 
«« ſecond] Protocol of G H, conjunct Clerk of 
« Edinburgh, conform to the Act of Parliament 
<« 1681, anent Regiſtration of Seiſins and others 
within Burgh, by me.“ 

However, Seiſins taken out of the Town's 
Books, not by the Town-clerk who gave the Sei- 
ſin, but by his Succeſſor, will not ſerve for a prin- 
cipal Seiſin, without a Warrant or Adminicle, 


the Town-book being but the Protocol of the 


Town-clerk ; and therefore either the Town- 
book muſt be produced, that the Seiſin may be 
tranſumed, or Commiſſion granted for Inſpection 
or Collation; which being returned, was found 
to ſuffice as a Tranſumpt, 11th February 1681, 
Irvine contra Corſan, oblerved by Stair. 

Theſe Seiſins differ conform to the ſeveral kinds 


thereof ; ſome are given to apparent Heirs, cog- 
noſced 


Judications. 


Haſp and Staple, conform to the Uſe and Cu- 


ce he know the Truth of what is ſo ſaid, _—_— 


+ © repute ſuch ; and upon their anſwering affirma- 
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noſced by Haſp and Staple; others are given to 
Purchaſers upon Diſpoſition, or upon Contracts 
of Marriage, Wadſet, or heritable Bonds or Ad- 


Infeftments by Haſp and Staple are given in 
this manner: *The Bailie of the Burgh, with 
his Clerk and the neceſſary Witneſſes, being 
« met at the Tenement, whereof Seiſin is to be 
„given, the apparent Heir repreſents to them, 
ce that his Father, or other Predeceſſor, died laſt 
« veſt and ſeiſed in that Tenement; and, for ve- 
e rifying it, he exhibits to the Bailie and his Clerk, 
« before the Witneſſes, his Predeceſſor's Infeft- 
<« ment; adding withal, that it was notorious that 
« he is apparent Heir, and neareſt of Kin to this 
« Predeceſſor, his Father, Grandfather, or the 
ce like; and therefore he requires the Bailie to give 
to him State and Seiſn of that Tenement by 


« ſtom of Burgh. Whereupon the Bailie, albeit 


ce at the Witneſſes, or other Perſons in their Com- 
% pany, if he who demands Seiſin was the appa- 
<« rent Heir to the Perſon laſt infeft, or habite and 


<« tively, he cauſes the apparent Heir take hold 
<< of the Haſp and Staple of the Door, and enter 
the Houſe, and bolt the Door upon ' himſelf; 
ce ho coming out, takes Inſtruments in the Hands 
« of the Clerk of the Burgh, for certifying what 
was done: Which Inſtrument is duly regiſtrate 
in the Town-court Books.“ ; 
A Burgh of Barony, or of Regality to which 
| M 2 tho 
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the Privilege of the King's free Burgh-Royal is 
gragted, though neither the Lands nor the Town 
holden of the King in free Burgage, but of the 
Prince, is nevertheleſs allowed to give Seifins by 
Haſp and Staple, 13th November 1623, Marſhal 
contra Marſhal, oblerved by Durie. | 


Seiſin to an Heir cognoſced by Haſp and Staple. 


N Dei nomine, &c. perſonaliter acceſſit honorabi- 

lis vir A, unus Balivorum burgi de ——, ad 
illud ienementum terræ, ante & retro, ſubtus & 
ſupra, cum pertinentibus; olimpertinens ad B de———, 
deinde ad C de „& deinde ad demortuum D 
ſeribam in Edinburgo; jacens in ditto burgo de h 
ex auſtrali latere vici regii in clauſira vocata > 
S occidentali parte ejuſdem, inter terram quondam 
E, deinde quondam F, & nunc G, ex boreali, ter- 
ras quondam H, deinde 7, & nunc K, ex auſtrali, 
& tranſitum clauſuræ vulgo vocate = ex 
occidentali, & tranſitum diftz clauſuræ vocatæ 
, ex orientali partibus: & ibidem diftus* 
Baliuus, virtute & vigore ſui officti, cognovit & 
intravit providum & honeſtum virum L. ſcribam 
in Edinburgo, lanquam filium legitimum & propin- 
quiorem heredem (a) dicti quondam D ſui paris, 
in & ad totum & integrum difFum teneinentum ter- 
re, ante & retro, ſubtus & ſupra, jacens in difto 
burgo de ——, & bondatum ut "diftum eſt, per terre 
& laprdis difti tenementi deliberationem, & fixula- 
rum & tenelarum traditionem ;, ipſumque L, tan- 


/ 


(a) If the Propinquity appear by a general Service, ſay, - 
deſervitum & retturnatum ad dictum quondam, &C, 


- x | quam 
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um legitimum & heredem (a) ditti | 

e ſui patris, in toto & integro dicto 3 
terre, ante & retro, ſubtus & ſupra, jacente in 
ditto burgo, & bondato ut diftum eft, inveftiendo 
hereditarie ſaſtvit, ut infra burgum heredibus bhur- 
in talibus fiert. conſurtum, ſalvo jure cu- 

juſibet (b). Super quibus omnibus & fingulis pra. 

* miſſis prafatus L, a me notario publico ſubſcri- 
: bente, fibi fieri petiit hoc præſens publicum inſtru- 
mentum, ſeu plura publica inſtrumenta. AMla erant 
hac ſuper fundum dicti tenementi terre, horas in- 


(a) And if it be by a Service, add, deſervitum & rettur- 

. mnatum, . * 
b) In a Caſe where the apparent Heir di his Prede- 
or's Burgage-lands before he is infeft himſelf, the Cognition 
of his Propinquity in Blood to the Deceas'd, and the Purchaſer's 
 Infeftment, may be inſert in one and the fame Seiſin, thus: & 
fine nora W ſeriba in Edinburgo, procurator rite & legitime con- 
tutus, ac in nomine dicti L, hereditaris proprietarii tenementi 
terre ſupra & ſubtus ſcripti, ut mihi notario publics ſubſcri- 
benti, per ipſius procurationis literas, contentas in guibuſdam venditio- 
nis & alienationit literis, per prefatum L, Titio, heredibus fuis & 
aſſignatis quibuſeunque, factis & conceſſis, de data , lucide 
conflabat, totum & integrum tenementum terræ, ante rv, Oe 
tus & ſupra, jacens, &c. [Here the Tenements as are 
again to be repeated, and then fay,] in manus dict Balivi 
ſurſum reddidit, pureque & fimpliciter 22 in favorem, pro- 
nova infeodatione ejuſdem prefato Tito, modo ſubſeripto, danda 
concedenda. Qua refignatione fic rite & legitime facta & ad. 
miſſa, dictus Baliuus, virtute & wigore ſui officti, & de fpeciali 
rogatu dicti procuratoris 4 ſatum, ſaſinam, poſſe ionem 
corporalem, actualm & realem, pariter & ſaſinam heredilariam, 
totius & integri dicti tenementi terre, pertinentis ad dictum B, &c. 
[as above] per terre & lapidis fund: dicti tenementi terre delibe- 
rationem, pre futo Titio, perſonaliter pre ſenti & acceptanti, contulit, 
 exhibuit, &, ſecundum tenorem dictarum venditionis & alienationis 
„ Jay, WW Hterarum, dedit pariter & deliberavit, fakuo jure cujuſlibet, &c. 

[the reſt as above.] - ; | 


quam | ter 


— 
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ter nonam & decimam ante meridiem, ſub anno, die, 
menſe, regnoque Regis preſcriptis, preſentibus ibidem 
providis & honeſtts viris W & R, F & S, cum di- 
verſis aliis, teſtibus ad præmiſſa vocatis & requiſitis. 
[Then follows the Notary's Docquet. ] 

If Seiſin be given to a Purchaſer and his Wife 
on a Diſpoſition, for her Liferent- uſe allenarly, 
the Seiſin will be the ſame as above, until you come 
to the Delivery of Seifin by the Bailie, which be- 
gins with theſe Words, & ibidem dis Balivus, 
virtute & vigore, &c. in place of which ſay, & 
ibidem W ſcriba in Edinburgo, procurator rite & 
legitime conſtitutus, ac in nomine dicti L, hereditarii 
proprietari difti tenementi terre, ut mibi notariq 
publico ſubſcribenti, per ipſius procurationis literas, 
contentas (a) in quibuſdam venditionis & alienationis 
literis, per ipſum, Titio & Semproniæ ejus ſponſe, 
& eorum alteri diutius viventi, in conjuntta infeo- 
datione, pro dictæ Sempronie vitali redditu ſolum- 
modo, & Mevio eorum filio, quo deficiente, dicti Titit, 
beredibus legiltimis & afſignatis quibuſcunque, con- 
fettis, ac ſuper fundum dicti tenementi terre pro- 
ductis & perlettis, de data „ lucide conſtabat, 
totum & integrum dictum tenementum terre, ante & 
retro, ſubtus & ſupra, cum pertinentibus, olim per- 
tinens, &c. [ Here take in the Bounding as in 
the Diſpoſition, and then ſay,] & bondatum ut 
pradicitur, per fuſtim & baculum, in manus dicti 
Balivi ſurſum reddidit, pureque & ſimpliciter reſt- 


(a) If Seiſin be giyen on a Wadlet, ſay, in quodam con- 
tractu hypothecationis 8 impignorationis, inito '& perfetto inter il 
lum Q Titiun, prout in dicto contractu, ſuper UTE diets tene- 
menti terre producto & perlicte, &c. 


gnavit, 
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gnavit, in favorem, proque nova infeodatione ejuſdem 
præfato Titio, modo ſupraſcripto, danda & concedenda 
(a). Rua reſignatione ſic rite & legitime facta & 
admiſſa, dictus Balivus, virtute & vigore ſus officii, 
& de ſpeciali mandato ditti procuratoris refignantis, 
ſtatum, poſſeſſionem corporalem, actualem, realem, pa- 
riter & ſaſinam hereditariam, totius & integri dicti 
tenementi terræ, ante & retro, ſubtus & ſupra, 
cum pertinentibus, olim pertinentis, & c. Here the 
Lands are again repeated, then follows, | jacentis 
in dicto burgo, & bondati ut prædicitur, per terre & 
lapidis fundi dicti tenementi terre deliberationem, 
memoratis Titio & Semproniæ ejus ſponſe, eorumque 
alteri diutius viventi, pro vitali redditu ditte Sem- 
pronie ſolummodo, ibidem perſonaliter preſentibus & 
acceptantibus, ſecundum tenorem diftarum venditionis 
& alienationis literarum in omnibus, dedit, tradidit, 
contulit, pariter & deliberavit, ſalvo jure cujuſ- 
libet. Super quibus omnibus & ſingulis præmiſſis, pre- 
fati Titius & Sempronia a me notorio publico fibi 
Neri petierunt hoc præſens publicum inſtrumentum, &c. 
[as in other Seiſins.] 0 
It Seiſin be given of an Annualrent out of Bur- 
gage-lands, after having narrated the Compear- 
ance of the Notary, Witneſſes, Bailie, and Party or 


(a) If Seiſin be given on a Wadſet, add, redimabili omni * 
modo & ſub reverfione dicto tenemento terre, a prafato Titis eju/- 
que prediftis, per dictum L, ejuſque heredes, ſucceſſores & afſfi- 
gnatos, per ſolutionem tis, aut in eorum uſus confignationem, &C. 
Here take in the preciſe Words of the Clauſe of Reverſion, 
and where the ſame is to be conſigned, with the Place of Re- 


lam con- demption, and upon what Premonition ; and then, immediately 
inter il- after the Clauſe of Seiſin, and before that which begins ſuper 
Ai tene quibus, &c. add, ] redimabili omni modo ditto tenementa terre, & 


/ub rewerſione modo ſupraſcripto, 


navi 55 Procu- 


96 The Office of a Notary-Publick. Part II. 
Procurator, at the Word contentas, in the Begin- 
ning of the foregoing Seiſin, add, in quadam here- 
ditaria obligatione per ipſum confetta, Titio, ejuſque 
beredibus & aſſignatis quibuſcunque, ac ſuper fun- 
dum difti tenementi terre produtta & perlea,- 
de data —, lucide conſtabat, totum & inte- 
grum unum annuum redditum ducentarum mercarum 
monetæ Scotiæ, vel talem annuum redditum, qui pro 
tempore, per quamlibet ſupervenieutem legem, corre- 
* ſpondebit principali ſummæ quater mille mercarum, 
annuatim levandum & percipiendum, ad duos anni ter- 
minos, feſta ſcilicet Pentecoſtes, & Sancti Martini 
in byeme, per æquales portiones, de toto & integro 
dini L tenemento, ante & retro, ſubtus & ſupra, 
cum pertinentibus, pertinenie olim, &c. [Here take 
in the Boundings of the Tenements, as in the 
heritable Bond, and then add, ] vel de quavis parte 
vel portione ejuſdem, promptioribus cenſubus, fir mis, 
proficuts & devoriis ejuſdem, per fuſtim & baculum, 
in manus didti Balivi ſurfum reddidit, pureque & 
fimpliciter refignavit, in favorem, proque nova infeo- 
datione & ſaſina danda & concedenda prefato Titio, 
ejuſque heredibus & aſſignatis quibuſcunque, heredita- 
rie; redimabili & ſub reverfione ditto annuo redditu, 
per dittum L, ejuſque beredes & aſſignatos, a prefato 
Titio & ejus prædictis, per ſolutionem iis diltæ prin- 
cipalis ſumma quater mille mercarum, omniumque 
annuorum reddituum pro tempore debitorum, infra 
prætorium didi burgi, die feſtumPentecoſtes, vel Sancti 
Martini in hyeme, præcedente, ſi fit legalis, qua de- 
ficiente, proxima die legitima ſequente, inter ortum 
& occaſum ſolis, ſuper præmonitione quadraginta di- 
erum debite facienda, per prædictum L, ejuſque pre- 
dictos, præfato Titio, ejuſque predittis, * 
Ve 
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vel apud ipſorum pro tempore habitationis domum, 
in præſentia notarii teſtiumgque, prout congruit; 
vel per confignationem dictarum ſummarum, fi diftus 
Titius ejuſve prædicti- abfuerint, vel haſce præſen- 
tes accipere recuſarint, in manus Præpuſiti, vel cu- 
juſvis Balivorum difti burgi, que Titio ejuſque 
prædictis periculo conſignantis profuture ſunt, ſe- 
cundum diftam hereditariam obligatianem, & pro- 
curatoriam reſignationis inibi contentam, in omni- 
bus punctis. Qua reſignatione fic rite ac legitime 
fatta & admiſſa, dictus Balivus, virtute & vigore 
ſui offucit, & de ſpeciali mandato dicti procuratoris 
reſignantis, ſtatum, poſſeſſionem. corporalem, attua- 
lem & realem, totius & integri difti annui redditus, 
vel talis annui redditus, qui pro tempore, per leges 
hujus regni, dictæ principali ſummæ correſpondebit, 
annuatim levandi & percipiendi, ad diftos duos anni 
terminos, per æquales portiones, de toto & integro 
dicto tenemento terræ, ante & retro, ſubtus & ſupra, 
Jacente in dicto burgo de —, & bondato ut prædicitur, 
per terre & lapidis fundi dicti tenementi, & unius 
denarii, ut moris eſt, delibergtionem, honeſto viro 
M de „ tanquam atturnato, & in nomine præ- 
dicti Titii, contulit, exhibuit, &, ſecundum tenorem 
dictæ hereditariæ obligationis, dedit pariter & deli- 
beravit : redimabili omni modo difto annuo redditu, 
& ſub reverſione modo prædicto. Super quibus om- 
nibus, &c. [as in other Sciſins.] _ | 
It a Father ſhall reſign his Burgage-lands to his 
Son, and the Son at the ſame time ſhall reſign 
the ſaid Lands in favours of his Wife, for her 
Liferent-uſe, the Seiſin will be the ſame as in the 
firſt by Haſp and Staple, until you come to the 
Bailie's Delivery of Seiſin; and then ſay, nec 
| N non 
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non acceſſit idem Balivus ad illud tenementum terre, 
ante & retro, ſubtus & ſupra, olim, &c. [Here 
take in the Tenements as- deſigned and bounded, 
and then fay,] & 7bidem A ſcriba in Edinburgo, 
procurator rite & legitime conſtitutus in nomine 
dicki B, ut mibi notario publico ſubſcribenti, per i- 
pfuus procurationts literas, contentas in contractu ma- 
trimoniali, inito & confetto inter illum & C ejus 
filium, ex parte una, & D filiam legitimam E, 
unius Balivorum burgi de „cum conſenſu dif; 
E ſui patris, ex parte altera, prout in difto con- 
' trathu matrimoniali, ſuper fundum diftorum tenemen- 
forum terrarumque produtto & perlecto, de data——, 
lucide conſtabat, totum & integrum, &c, [Here re- 
peat your Lands, as above, and then add,] Ja- 
cens in dicto burgo de, & bondatum modo ſupra- 
ſcripto; per fuſtis & baculi deliberationem, in manus 
difti Balivi ſurſum reddidit, pure or & ſimplictter 
refignavit : reſervans difti B & 1 ejus fponſe vi- 
tales redditus dimidii tenementorum terrarum alio- 
rumque ſupraſcriptorum, durantibus omnibus eorum 
vite diebus. Quibus refignationibus fic rite & legi- 
time per ſe & ſeparatim factis & admiſſis, dictus 
Balivus, virtute & vigore, &c. [as above; and 
after the Words, pariter & ſaſinam, add, ] here- 
ditariam, totius & integri dicti tenementi terre, olim, 
&c. [Here the ſeveral Tenements muſt be re- 
peated, and then fay,] jacentis in ditto burgo, & 
bondati ut predicitur, per terre & lapidis fundi 
diftorum tenementorum terrarumque reſpetiive & ſuc- 
ceſſrve traditionem, prefato C, perſonaliter preſenti 
S acceptanti, contulit, exhibuit & deliberavit : re- 
ſervans dicto B ejuſque ſponſe, eorumque diutius vi- 
venti, vitales redditus dimidii tenementorum terrarum- 
que, 


in ditto contractu matrimoniali, de data antedicta, 
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que, durantibus omnibus eorum vitæ diebus. Et fine 
mora prefatus A, procurator rite & legitime con- 
ſtitutus in nomine dicti C, ut mihi notario publico 
ſubſcribenti, per ipſius procurationts literas, etiam 


contentas, lucide conſtabat, totam & integram juſtam 
& equalem dimidietatem dictorum tenementorum, ter- 
rarum aliorumque ſuper ſcriptorum, cum pertinentibus, 
jacentium & bondatorum ut prædicitur, per fuſtis & 
baculi deliberationem, in manus difti. Balivi ſurſum 
reddidit, pureque & ſimpliciter reſignavit. Quibus 
reſignationibus, &c. [as above; and then, after the 
Words, pariter & ſaſinam, add,] vitalis redditus 
totius & integræ juſtæ & equalis dimidietatis tene- 
mentorum, terrarum aliorumque ſupraſcriptorum re- 
ſbective & ſucceſſroe traditionem, A, tanquam attur- 
nato, & in nomine dictæ D, ſponſe dicti C, duran- 
tibus omnibus ſue vitæ diebus, contulit, exhibuit, &, 
ſecundum tenorem dicti contractus matrimonialis, de- 
dit pariter & deliberavit : ſalvo jure cijuſlibet. Su- 
per quibus omnibus & ſingulis præmiſſis, prefatus C, 
pro ſeipſo, nec non dictus A, tanquam atturnatus, & 
in nomine dictæ D, a me notario publico ipfts fieri pe- 
tierunt hoc præſens publicum inſtrumentum, ſeu plura 
publica inſtrumenta. Acta erant, &c. [ut ſupra, 
in communi forma. ] 

When the Magiſtrates of a Burgh-Royal are 


charged with Letters of Horning to infeft an Ad- 


judger, they ſeldom or never diſobey the Charge, 
but give Seiſin forthwith ; which will be the 
ſame as in the firſt, to theſe Words, & ibidem 
diftus Balivus, virtute & vigore ſui officit, and then 
add, & in obedientiam quarundem literarum S. D. N. 
Regis, impetratarum ſuper quoddam decretum ad- 

N 2 judi- 
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judicationis, coram Dominos Concilii & Sefſionis,— 
die 
tiam N de „contra O de 
ſatisfactione ei ſummarum monetæ principalium, an- 
nuorum reddituum, & liquiditatarum expenſarum in- 
ibi contentarum, extendentium in integrum, ad da- 
tam dicti decreti adjudicationis, ad ſummam ducenta- 


ipſis præcipientium & mandantium, ut prænomina- 
tum N, ejuſque heredes & aſſignatos, in toto & in- 
tegro [Here take in the Lands as deſigned and 
* bounded in the Decreet of Adjudication, and then 


& cornu-pofitionis ,, prout in dictis literis S. D. N. 
Regis, executionibuſque & indor ſationibus earundem, 
de data ſub figneto regio—— die menfis S an- 
20 „ latius continetur, ſtatum, poſſeſſionem cor- 
| poralem, attualem, realem, pariter & ſaſinam here- 
ditariam, totius & integri difti tenementi terre, 
olim, &c, [Here take in the Tenements as deſign- 
ed and bounded, and then add,] jacentis in ditto 
burgo de——, & bondati ut prædicitur; per terre 
& lapidis fundi dicti tenementi terre deliberationem, 
prefato NM, perſonaliter præſenti & acceptanti, con- 
tulit, exhibuit, &, ſecundum tenorem diftarum lite- 
rarum S. D. N. Regis, dedit, tradidit, pariterque 
deliberavit : ſalvo jure cujuſlibet (a). Super quibus, 
&c. 5 8 


a) Here may be added, redimabili omni modo dicto tene- 
mento terre a prefato N ejuſque predittis, per dictum O cjuſque 
prædictos, ſecundum actum parliamenti. 


11 


menſis ultimo elapſi, obtentum, ad inſtan- 


„pro ſolutione & 


rum mercarum monetæ Scotiæ, ſaluo juſto calculo, 


contra Præpoſitum & Balivos ditti burgi de———, 


ſay,] hereditarie infeodarent, ſub pena rebellionis 


ha = mb fad ko ed A ft oe ads «+ 
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OO IO 
Of the Warrants of Seifms, 


Aving already faid that I ſhould- treat more 
fully of the Warrant. upon which Seiſin 
proceeds, I ſhall here - preſent the Reader with 
ſome of the moſt ordinary Models for narrating 
ſuch Warrants of Seiſin as are written either in 
Latin or Engliſh. And as this Clauſe admits of a 
greater Variety than any other in the whole In- 
ſtrument, becauſe every particular Warrant upon 
which Seiſin proceeds hath ſomething or other pe- 
culiar to itſelf in the narrating of it, it is proper 
to obſerve, that the following Narratives are not 
ſet down ſo as the ſame may be conſtantly fol- 
lowed ; but it is left to the prudent Notary to adapt 
the Narrative to the Nature of the Infeftment he 
is to take, making uſe of theſe only by way of 
Example in the like Caſes. | 


L 
Narrative of a Precept on a Retour, 


Habens, & in ſuis manibus tenens, quoddam 


preceptum ſaſinæ pergamena ſcriptum, & Cancella- 
rio dicti S. D. N. Regis direftum, pro ſaſina & poſ- 
ſelione danda prænominato A, nunc de „ tan- 
quam legitimo & propinquiori heredi maſculo quondam 
D de ſui patris, totarum & integrarum ter- 
rarum, decimarum aliorumque ſubſcriptorum, cum 
pertinentibus. . 


Narrative of a Precept of Clare conſtat. 
— Habens, &c. diftum præceptum ſaſinæ, (vulgo 
præceptum de Clare conſtat vocatum) fattum & con- 
ceſſum per honorabilem virum A de —, in favo- 


rem 
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rem diffi B de » Fanguam Beredis difti quondam 
D de ſui patris, de totis & 2 terris, an- 
nuo redditu aliiſque ſubſeriptis, de data, tenore & 
contentis ſubſcriptis. 5 


If the Precept be in Exgliſb, as they ſometimes 


: are, the Narrative will be thus : 


Having, Sc. the faid Precept of Seiſin, com- 
monly called a Precept of Clare conſtat, made and 
granted by an Honourable Gentleman A of 
in favours of the ſaid B of „as Heir to the 
ſaid umquhile D of his Father, of all and 
haill the Lands, Aviaatrenc, and others under 


written, of the Date, Tenor and Contents after 


mengoned. 


Narrative of a Charter. 


Haben, & c. quandam chartaw refignationis 
ſub magno frgillo, continentem in fine ejuſdem præce- 
ptum ſaſme ſubtus mentionatum, factum, datum & 
conceſſum, per dictum S. D. N. Regem, prædicto 
A de „G beredibus ſuis maſculis de ejus cor- 


Pore, [Here inſert the Tailzie and Subſtituti- 


on as 1n the Charter,] de data ſubtus mentionata. 
Per quamquidem chartam (pro cauſis inibi ſpecifica- 
tis) dictus S. D. N. cum aviſamento & conſenſu Do- 
mini Capitalis Baronis & reliquorum Dominorum Ba- 
ronum Scaccarii S. D. N. Regis, in hart parte regni 
Magnæ Britanniæ Scotia vocata, [and, if there be 
any Proviſions, ſay, & cum & ſub proviſionibus, 
conditionibus, reverſionibus, & Himitati/nibus inibi & 
poſtea ſpecificatis,] dedit, conceſſit & diſpoſuit, ac pro 
Perpetuo * prefato A beredibuſque 2 


E 


r 
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maſculis de ejus corpore, quibus deficientibus, Beredi- 
bus ſuis. & aſſignatis quibuſcunque, hereditarie & 
irredimabiliter, abſque quavis rever/ione, redemptione 
aut regreſſu, in perpetuum, totas & integras [Here 
inſert the Lands verbatim, and then fay,] una cum 
omni jure &c. [and then, if there be any Proviſi- 
ons, ſay,] & hoc cum & ſub reverſionibus, reſerva- 
tionibus, reftrittionibus, prouiſſonibus, conditionibus, 
oneribus, qualificationibus & limitationibus omni mo- 

do ſubſcriptis, viz. . [Here inſert the Proviſions as 
in the Charter, and thereafter the Quæguidem; then 
ſay,] & dictus S. D. N. Rex, (pro caufis inibi 
ſpecificatis) cum aviſamento & conſenſu prædicto, 
de novo dedit, conceſſut & diſpoſuit, prefato A, & 
heretlibus ſuis maſculis de ejus corpore, quibus defici- 
entibus, heredibus ſuis & aſſignatis ende to- 
tas & integras terras, decimas, molendinas, ſalmo- 
num piſcinas, baronias, caſtra, turres, fort. itia a- 
liaque particulariter fi upraſcripta : Tenendas de ditto 
S. D. N. Rege, modo in dicta charta amplius men- 
tionato & contento; prout eadem, continens clauſulam 
disjun&ionis terrarum, decimarum, ſalmonum piſci- 
narum, molendinarum aliorumque ſupraſcriptorum, 
ab omnibus aliis dominiis, baronis aliiſque, quibus an- 
te annexa fuerunt, S unionis, erectionis, creationis 
& incorporationis earundem, in unam integram & 
liberam baroniam, vocandam omni futuro tempore ba- 
roniam de S ordinans didtum manerii locum 
de el fore meſſuagium ejuſdem, & uni- 
cam ſaſinam ibidem, vel ſuper quamlibet partem di- 
Harum terrarum, capiendam, per traditionem terre 
S lapidis fundi earum ſolummods, -abſque neceſſitate 
utendi quibuſlibet aliis ſymbolis, validam & ſufficien- 
tem fore ſaſmam, pro integris terris, decimis; fal- 
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monum piſcinis aliiſque ſupraſcriptis; & hoc non ob. 
ante quod eadem minime contigua fint, ſed in diver- 
fes locis jaceant; ut eadem, inquam, latius proportat, 


Narrative of a Charter of Adjudication. 


Habens, &c. quandam chartam adjudicationis 
ſub magno figillo, continentem in fine ejuſdem præ- 
ceptum ſa 2 fine ſubſcriptum, factum, datum & conceſ- 
ſum, per dictum S. D. N. Regem, præfato A, here- 
dibus ſuis & aſſignatis quibuſcunque. Per quamqui- 
dem chartam (pro cauſis inibi ſpecificatis) dictus 
S.,D. N. Rex, cum aviſamento & conſenſu, &c. 
[as in the Narrative of a Charter] & cum & ſub 
proviſione & reverſione inibi mentionatis, dedit, con- 
ceſſit & diſpoſuit, prefato A, heredibus ſuis & aſſi- 
gnatis prædictis, bereditarie, totas & integras, &c. 
{Here inſert the Lands; then ſay, ] redimabiles o- 
ni modo & ſub reverſione, & ſub & cum proviſione 
& conditione in difta charta contentis, [and there- 
after inſert the Quæquidem; then ſay,] prout dicta 
charta, de data ſubtus mentionata, continens dictum 
ſafne preceptum, una cum diſpenſatione pro unica 
capienda ſaſina apud diftum manerii locum de 
vel ſuper quamlibet partem terrarum aliorumque fu- 
praſcriptorum, & declarans eandem validam, ſuffi- 
cientem & efficacem fore, pro integris terris, deci- 


mis aliiſque ſupraſcriptis, &c. 


Or thus, if granted by a Subject Superior. 


Having, Sc. an Charter of Adjudication 
grarjted by a Noble Lord , In favours of A, 
his Heirs and Aſſignies whatſomever; containing, 

in the End thereof, the Precept of Sciſin under 
writ- 
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written: Whereby (for the Cauſes therein ſpeci- 
fied). the ſaid Noble Lord, with and under the 
Proviſion and [Reſervation therein mentioned, 
gave, granted, and diſponed to the ſaid „ his 
Heirs and Aſſignies foreſaid, heritably, all and haill 
15 [ Here take in the Lands; then ſay,] redeemable al- 
wg ways, and under Reverſion, and with and under 

72 the Condition and Proviſion contained in the ſaid 


. Charter, [Thereafter inſert the na. then 


ui- ſay, ] as the ſaid Charter, of the Date after men- 

75 tioned, containing the foreſaid be of Seiſin, 

Kc. ata more length: n EL ity 
b 

Y | Narrative of a Charter Gen a Subject. 


N- ä &c. quandam chartam, de data py 
XC. tus mentionata, fattam, datam & conceſſam, per di- 
105 Aum A de „in favorem prefati B, bere- 
| dumque ſuorum & aſſignatorum inibi mentionato- 
rum, hereditariè & irredimabiliter. Per quamquidem 
charſam, dictus A (pro caufis inibi ſpecificatis ) de- 
dit, /conceſſit & diſpoſuit, predifto B, beredibus ſuis 
ignatis inibi contentis, bereditarie S irredima- 
biliter, ut diftum eft, totas & integras [Here in- 
ſert the Lands, with the Quæguidem, and Provi- 
fions, if any be; then ſay, ] prout dicta charta, 


inibi continens ſafine preceptum ſubtus mentionatum, 
latius proportat. | 


In Engl e thus, 


45 — + Heridg,: Ge. an Charter, of che Date den 
of A, mentioned, made and granted by the faid A of—, 


ning, to and in faraurs of the ſaid B, his Heirs and AL 
14 ſignies therein mentioned, heritabl and irredeem- 


ably : 


* 


106 The Office of a Notary-Publick. Part II. 
ably : Whereby (for the Cauſes therein ſpecified) 
the ſaid A gave, granted and diſponed, to the faid 
B, his Heirs and Aſſignies therein mentioned, he- 
ritably and irredeemably, as ſaid is, all and haill 
[Here inſert the Lands, with the Quæquidem, and 

roviſions, if any be ; then ſay, ] as the ſaid Char- 
ter, of the Date vader written, containing the Pre- 
cept of Seiſin therein and after mentioned, at more 
length proports, 

A Charter upon a Contract of Wadſet will dif- 
fer nothing from the above, except, in place of 
the Words, beritably and irredeemably, you muſt 
inſert, heritably and under Reverſion in manner therein 
mentioned; and in the Concluſion of the Narrative, 
to add theſe Words, as the ſaid Charter, of the 
Date under written, whereby the Lands and others a- 
bove written, are declared to be redeemable i in manner 
therein mentioned, &c. 


Narrative of a Diſpoſition of Lands. 


— Having, Sc. an Diſpoſition, of the Date 
t, and containing the Precept of Seiſin after 
mentioned, made and granted by the ſaid A of 
, to and in favours of the ſaid B: Whereb 
(for the Cauſes therein ſpecified) the ſaid A fold, 
annailzied and diſponed, from him, his Heirs, and 
all others his Aſſignies, to and in favours of the 
faid B, his Heirs and Aſſignies whatſomever, he- 
ritably and irredeemably, but any manner of Re- 
verſion, Redemption, or Regreſs whatſomever, 
all and haill [Here inſert the Lands; then ſay,} ly- 
ing within the Parochin of and Sheriffdom 
of ——, together with all Right, Title, Intereſt, 
Claim of Right, Property and Poſſeſſion peti- 
tor 
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tor and poſſeſſor, which the ſaid A, or his Prede- 
ceſſors and Authors, Heirs and Succeſſors, had, 
have, or any ways may claim or pretend to the 
Lands and others above written, or to any Part or 
Portion thereof, or to the Mails, F arms, Profats 
and Duties thereof, in all Time coming ; [and, 
if there be any Proviſions, add theſe M. ” 4, with 
and under the Proviſions, &c. after mentioned, 
viz, ¶ Here inſert the Proviſions ; then ſay,] as the 
ſaid Diſpoſition, of the Date above written, con- 
taining Obligement to infeft by double Infeft- 
ments, and two ſeveral Manners of Holding, d me 
and de me, with Procuratory of Reſignation, Clauſe. 
of abſolute Warrandice, Aſſignation to the Mails 
and Duties, Writs and Evidents, with the Precept 
of Seifin after inſert, and ſeveral other uſual Clate 
ſes, at more length proports, 


Narrative of a Diſpoſition of Annualrent. 


Having, Sc. an Diſpoſition, of the Date—, 
and containing the Precept of Seiſin after ſpecified, 
made and granted by the ſaid A of , to and 
in favours of the ſaid B: Whereby (for the Cau- 
ſes therein ſpecified) the ſaid A fold, alienated 
and diſponed from him, his Heirs, and all others 
his Alanis whatſoever, all and haill an Annual- 
rent of „or ſuch an Annualrent as ſhall be 
due for, and agreeable to the principal Sum of 
„ by the 3 and Acts of Parliament of 
this Kingdom for the Time, yearly to be uplifted 
and taken at two Terms in the Year, Whitſunday, 
and Martinmas in Winter, be equal Portions, 
forth of all and haill [ Here inſert the Lands, ] lying 
within the Parochin of and Sheriffdom of 
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——, or forth of any Lands or Heritages what 
ſoever pertaining and belonging to C, where- 
ever the ſamen lie, within this Kingdom, or forth 
of any Part or Portion thereof, firſt, beſt and 
readieſt Mails, Farms, Profits and Duties of the 
ſamen, ſpecified and contained in an heritable 
Bond granted by the ſaid C, in favours of the 
ſaid A, of the Date the , regiſtrate in —, 
and in the ſaid A his Seiſin following thereon, 
dated the Day of , duly regiſtrate con- 
form to the Act of Parliament; together with all 
Right, Title, Intereſt, Claim of Right, Property 
and Poſſeſſion petitor and poſſeſſor, which the ſaid 
A, or his Heirs and Succeſſors, have, or any wa 

may have, claim or pretend to the foreſaid An- 
nualrent, or to any Portion thereof, in Time 
coming: Providing always the ſaid Annualrent 
be redeemable by the ſaid C and his foreſaids, 
conform to the Clauſe of Reverſion contained in 
the ſaid heritable Bond, as the ſaid Diſpoſition; 
containing an Obligement to infeft, Procuratory 
of Reſignation, Aſſignation to the principal Sum 
of , whereupon the ſaid Annualrent is re- 
deemable, -and to the faid heritable Bond, and 
Seiſin following thereon, alſo containing the Pre- 
cept of Sciſin after inſert, at more length proports. 


Narrative of an heritable Bond. 


Having, Sc. an heritable Bond, of the Date 
——, and containing the Precept of Seiſin after 
inſert, made and granted by the ſaid*A(a), to and 


(a) If there be Cautioners in the heritable Bond, add theſe 
Words, “as Principal, and —— and —— as Cautioners, So- 
verties for and with him, conjunctly and ſeverally.- 


- 


* 
s * 


in 
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in favours of the faid B, and his Heirs and Suc- 
ceſſors after mentioned: Whereby (for the Cauſes 
therein ſpecified, the ſaid A bound and obliged 
him, his Heirs and Succeſſors, with all convenient 
Diligence, upon his own proper Charges and Ex- 
— to day, validly and ſufficiently - infeft, 
veſt and ſeiſe the ſaid B, his Heirs and Aſſignies 
whatſoever, heritably, and under Reverſion in 
manner after mentioned, in all and haill an An- 
nualrent of —— Scots Money, or ſuch an An- 
nualrent as ſhould be due for, or correſpond and 
be agreeable to the principal Sum of Money 
foreſaid, by the Laws and Acts of Parliament of 
this Kingdom for the Time, yearly to be taken at 
two Terms in the Year, Whitſunday, and Martin- 
mas in Winter, be equal Portions, forth of all and 
haill the ſaid A his Lands of | Here inſert the Lands, 
lying within the Parochin of and Sheriff- 
dom of ——, or forth of any other Lands or He- 
ritages pertaining and belonging to the ſaid A. 
where- ever the ſame lie, within this Kingdom, or 
forth of any Part or Portion thereof, firſt, beſt and 
readieſt Mails, Farnis, Profits and Duties of the 
ſame, as the ſaid heritable Bond, of the Date fore- 
ſaid, containing Procutatory of Reſignation, Ob- 
ligement by the ſaid A to the ſaid B and his fore- 
ſaids, for Payment making to them of the fore- 
ſaid Annualrent, they as well not infeft as'infeft, 
at the ſaid two Terms in the Year, be equal Por- 
tions, as faid is, beginning the firſt Term's Pay- 
ment thereof at the Term of Martinmas next to 
come, for the firſt half-year preceeding, and: ſo 
forth yearly and termly during the not Redem- 
ption; with an Clauſe of Reverſion, WW 
al 


ſaid Annualrent is redeemable upon Payment or 
Conſignation of the foreſaid principal Sum, in 

Manner, and upon the Premonition therein men- 
tioned; together alſo with an Clauſe of abſolute 
8 Warrandice, and Precept of Seiſin after ſpecified, 
with ſeveral other uſual Clauſes, at more length 


proports. 
Narrative of a Conrad: F Feu. 


Having, c. an Contract of Feu and Ali- 
enation, made and paſt betwixt A and B on the 
one and other Parts, of the Date contain- 
ing the Precept of Seiſin after inſert: Whereby 
(for the Cauſes therein ſpecified) the ſaid 4 fold, 

annailzied and diſponed, and in Feu-farm and He- 
ritage did let and demit, to the ſaid B, his Heirs 


and Aſſignies whatſoever, heritably and irredeem- 


ably, but any manner of Reverſion, Redemption 
or Regreſs, for ever, [ If there be any Proviſions, 
add, with and under the Proviſions and Conditi- 
ons after mentioned, ] all and haill [ Here inſert the 
Lands,] lying within the Parochin of and 
Sheriffdom of , together with all Right, Gc. 
which the ſaid A, or his Predeceſſors, Authors, Heirs 
and Succeſſors, had, have, or any ways may have, 
claim or pretend, to the Lands and others above 

written, with the Pertinents, or any Part or Por- 
tion thereof, or to the Mails, F arms, Profits and 
Duties of the ſame, in Time coming; [F there 


be any Provifions, add,] and that with and under 
2 = Proviſions and Conditions after mentioned, 


Here inſert the Proviſions ;, then ſay,] as the 
ai ntract of Alienation and F eu, containing 
therein n to infeft, Clauſe of r. 

Ar- 
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Warrandice and Precept of Seiſin under written, 

with ſeveral other Clauſes, at more length pro- 

ports, 
Narrative of a Contract of Wadſet. 


— Having, Sc. an Contract of Wadſet, made 
and paſt betwixt the ſaid A and B on the one and 
other Parts, of the Date —, and containing the 
Precept of Seiſin under written: Whereby (for 
the Cauſes therein ſpecified) the faid A fold, an- 
nailzied, wadſet, impignorated and diſponed, from 
him, his Heirs and kl others his Aſſignies, heri- 
tably, and under Reverſion, in manner therein and 
after mentioned, ¶ F there be any Proviſions, ſay, and 
with and under the Proviſions, &c. under written, ] 
all and haill ¶ Here inſert the Lands, ] lying with- 
in the Parochin of and Sheriffdom of 


| with all Right, Title, Intereſt, Claim of Right, 


Sc. which the ſaid A, his Authors and Predeceſ- 
ſors, their Heirs and Succeſſors, had, have, or a- 
ny ways may have, claim or pretend, to the Lands 
and others above written, with the Pertinents, or 
to any Part or Portion thereof, or to the Mails, 
Farms, Profits and Duties of the ſame, in all Time 
coming during the not Redemption: Providing 
always, that the ſaids Lands and others above writ- 
ten be redeemable be the ſaid A, from the ſaid B 
and his foreſaids, by Payment or Conſignation of 
the Sum of Scots Money, upon the Premo- 
nition in manner, and conform to the Clauſe of 
Reverſion ſpecified and contained in the faid Con- 
tract of Wadſet, [Or you may narrate the Clauſe of 
Revenſion at length, and then ſay, if there be any 
Proviſions,) and with and under the ſpecial Provi- 


ſions, 
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ſions, Ic. after ſpecified, viz, [Here inſert the Pro- 
Ui Kong,! as the {aid Contract, of the Date foreſaid, 
containing therein an Obligement to infeft, 
double Infeftments, and two Manners of Holding, 
a me and de ne, with Procuratory of Refignation, 
- Clauſe of abſolute Warrandice, Aſſignation to the 
Mails and Duties, Writs and Leide during the 
not Redemption, with the Precept of Seiſin aſter 
inſert, and ſeveral other une, at more 1283 


proport. 
wrath) if a Contrat? of args | 
—— Having, Sc. an Contract of. Marriage, nad 


and paſt —— the ſaid A, with the ſpecial Ad- 


vice and Conſent of B his, Father, - and _ ſaid B 
for himſelf, and as taking Burden in and upon him 
for his ſaid-Son, and them both with one Advice 
and ' Conſent, on the one Part; and the ſaid C, 
with the ſpecial Advice and Conſent of D her Fa- 
ther, and the ſaid D for himſelf, and as taking Bur- 
den in and upon him for his ſaid Daughter, and 
them both with one Advice and Conſent, on the 
other Part, of the Date „and containing the 
Precept of Seiſin under written: Whereby (for 
the Cauſes therein ſpecified) the ſaid A, with Ad- 
vice and Conſent of his ſaid Father, and the ſaid 

B for himſelf, his own Right and Intereſt, and 

taking Burden on him for his ſaid Son, and they 
both with one Advice, Conſent and Aſſent, bind 
and oblige them, their Heirs and Succeſſors, with 

all convenient Diligence, and upon thèit own pro- 

per Charges and Expences, to duly, validly and 

ſufficiently infeft and ſeiſe the faid C, his ſaid —— 
for her Liferent-uſe, during all the Days of her Lafe- 
0 time 


8 


rennen 


— 


D 


ſions, ſay,] and with and under the Proviſions and 


forth thereof, as in the Obligement to infeft, verba- 
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time after his Deceaſe; [and if there be any Provi- 


Conditions therein and after mentioned, in all and 
haill { Here inſert the Lands, or Annuity upliftable 


tim, ] and that by two kinds of Infeftments, d ne 
vel de me, in manner at length mentioned and con- 
tained in the ſaid Contract-matrimonial z as the ſa- 
men, of the Date foreſaid, containing therein Pro- 
curatory of Reſignation, Clauſe of ablolute War- 
randice, Precept of Seiſin under written, and ſe- 
veral other Clauſes, at more length proports. 


 Nota, That ſometimes the Diſpoſition, Contract 
or Charter, is made, with Conſent of Parties ha- 
ving.- Intereſt, in fayours of a Perſon and his Wife 
ir conjunct Fee: The Form whereof is here ſet 
down, * r OY 


Narrative of a Right made with Conſent of Parties. 


— Having, &c. an Diſpoſition, of the Date—, 
and containing the Precept of Seiſin under written, 
made and granted by the ſaid A, with the ſpecial 
Advice of B his Father and C his Mother, for all 
Right of Liferent, conjunct Fee, Terce, or other 
Right whatſomever, which they, or either of them, 
have or can-pretend to the Lands and others after 
ſpecified, or to any Part or Portion thereof, or to 
any Annualrent or Annuity upliftable forth of the 
ſamen, or to the Mails, Farms, Profits and Duties 
thereof, in Time coming, in favours of the ſaid A, 
and D his Spouſe, and longeſt Liver of them two, 
in conjunct Fee and Liferent, and to E, their eldeſt 
lawful Son, and the D of his Body, in Fee; 


which 
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which failing, to F, their ſecond lawful Son, and 
the Heirs-male of his Body ; which failing, to the 
other Heirs- male procreate or to be procreate of 
the ſaid A his Body; which alſo failing, to his o- 
ther neareſt lawful Heirs and Aſſignies whatſome- 
ver: Whereby (for the Cauſes therein ſpecified) 
the ſaid 4, with Advice and Conſent of the ſaid B 
his Father and C his Mother, for their reſpective 
Rights und Intereſts above mentioned, and the ſaid 
B and C for themſelves, their own Rights and In- 
tereſts, and all of them with one Conſent and Afſ- 
ſent, ſold, annailzied and diſponed, to and in fa- 
vours of himſelf, and D his ſaid Spouſe, and long- 
eſt Liver of them two, in conjunct Fee and Liferent, 
and to the ſaid E, Sc. [as abov, ] heritably and irre- 
deemably, with and under the Proviſions and Con- 
ditions under written, all and haill, Sc. 


T. 
Of Inſtruments of Reſignation. 


T T Aving in the three foregoing Titles amply 
treated of Inſtruments of Seiſin, I come now 
to diſcourſe of Inſtruments of Reſignation : Which 
are twofold ; either ad perpetuam remanentiam, Or. 
in favorem. | 
Reſignation ad perpetuam remanentiam is, a De- 
livery or reſigning of the Lands into the Hands of 
the Superior himſelf, or one commiſſioned by him, 
ſo as that the Right of Property may be united and 
conſolidate with the Right of Superiority. 
Reſignation in favorem is likewiſe, a reſigning 
of the Lands into the Hands of the Superior; but 
_ not 
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not ſo as to conſolidate the Right of Property with 
that of the Superiority ; for here the Fee is not ex- 
tin, but either renewed or transferred. 

Reſignations ad perpetuam remanentiam, vile 
an Extinction of the Vaſſal's Infeftment, muſt 
be perfected by an Inſtrument of Reſignation in 
the Hands of a Notary; which no other Writ, 
nor Acknowledgment of the Vaſſal, nor any Deed 
done otherwiſe, can prove or ſupply ſuch an In- 
ſtrument: Wherefore this ſort of Reſignation is 
compleated by - the Inſtrument of Reſignation it- 
ſelf alone. And after this Reſignation is made, 
the Superior's ſimple Renunciation or Diſcharge 
thereof cannot revive the VaſſaPs prior OT, 
but he muſt be infeft de novo. 

Reſignations in favorem muſt conſiſt of hive | 
Parts: 1. The Renunciation of the Party-reſigner 
in favours of a third Party; 2. The Acceptance of 
the Superior; 3. The Delivery and Inveſtiture 
made to him in whoſe favours the Reſignation was 
granted. Nor is the firſt of theſe of any Force or 
Effect, unleſs the others. follow and are compleat- 
ed: For if the Perſon who reſigns the Lands, ſhall 


make two ſeveral Reſignations at different Times, 


he who is firſt infeft, although by virtue of the laſt 
Reſignation, withbe preferred. 
Craig, lib. 3. lies. 1. $17. & 18. gives this 
as his Opinion; although he ſhews that it was o- 
therwiſe decided in the Caſe of a Burgeſs in Perth, 
who making a ſecond Reſignation in favours of his 
Son, though twenty Years after the firſt, the laſt 
Reſignation was found null, as granted by one who 
had already diveſted himſelf of all Right he had to 
the Lands, by a nw" Reſignation, MC 
er- 
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Perſon, in whoſe favours the firſt Reſignation was 
granted, had not compleated his Right by Infeft- 
ment; and adds, that before this Deciſion it was 
never doubted by our Anceſtors, but that in the 
Caſe of two ſeveral Reſignations, he who obtained 
the firſt Seiſin would be preferred. And this ſeems 
to be ſupported by what my Lord Stair ſays upon 
this Head in his I»/titutions, lib. 3. tit. 1. 12. 
and by a later Deciſion there cited, obſerved 

Durie, p. 225. where one having difponed his 
Lands, and reſigned the ſame in favours of the 
Purchaſer, thereafter the Seller diſpones the ſame 
Lands to another; who, after the Procuratory of 
Reſignation, takes Seiſin before him who acquired 
the firſt Alienation ; and by virtue of his firſt Sei- 
fin, he who acquired the ſecond Right becomes in 
Poſſeſſion of the Lands. And albeit it was pled, 
in ſupport of the firſt Right, That his Seiſin, al- 
though a ſhort Space after the other's, ought to be 
drawn back to the Date of the preceeding Procu- 
ratory of Reſignation; and that the Poſſeſſion 
ought not to be reſpected, in regard it was but a 
Year paſt ſince the firſt of their Rights was made, 
and there were few Weeks betwixt the Dates of their 
Seifins : Notwithſtanding, the prior Seiſin was ſu- 
ſtained, albeit it was a baſe Infeftment granted to be 
holden of the Annailzier, and the other a publick 
Infeftment, proceeding upon Reſignation, to be 
holden of the Superior. And in a double Poind- 
ing, Thomſon contra Kilgour, 24th January 1628, 
obſerved by Durie; where Thomſon's Right de- 
pended upon a Procuratory of Reſignation made 
in his favours by Xilgour's Author, for Infeftment 
to be given to him of an Annualrent, divers Years 


before 
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before the heritable Right made to Kilgour; to 
the which Date of the ſaid preceeding Procuratory 
he alledged that his Seiſin ſhould be drawn back, 
and that he ſhould be preferred to Kilgour; eſpe- 
cially ſeeing, ſince the ſaid Procuratory, he had up- 
lifted the Mails and Duties of the Lands for fatis- 
fying of his ſaid Annualrent divers Years, which 
ought to corroborate his Right in this poſſeſſory 
Judgment; ſeeing alſo that his Seiſin, which de- 
pended upon that Procuratory, was but four Days 
after Kilgour's Seiſin : Notwithſtanding whereof, 
the Lords preferred Kilgour. For a further Illu- 
ſtration of this Head, ſee Sir James Stewart's An- 
. fwers to Dirleton's Doubts, p. 262.& 263. as allo 
Mackenzie*s Inſtitutions, b. 2. tit. 7. \ 17. where 
he tells us, That the firſt Infeftment upon the ſe- 
cond Reſignation, will be preferred to him who 
has but the ſecond Infeftment upon the firſt Reſi- 
gnation. See AF 105. Parl. 7. Ja. V. and AF 
140. Parl. 12. Ja. VI. and Mackenzie's Crimi- 
nals, tit. 28. where you will find that Superiors 
were puniſhable who received double Reſignations. 
Reſignation then being either an Extinction, 
when it is granted to the Superior ad perpetuam 
remanentiam; or a Renewal, when the Vaſſal re- 
ſigns the Lands for new Infeftment to be granted 
to himſelf, as, when Lands hold Ward, the Vaſ- 
ſal perhaps reſigns them ſo as they may be returned 
Blench, or the like; or a Transference of the 
Fee, when the Lands are reſigned in favours of an 
Aſſigny; there are ſome Solemnities neceſſary to 
the compleating thereof: And, as I cannot better 
oblige ſuch of my Readers as have not W 
| 0 
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of conſulting our Law- books upon this Head, I 
ſhall here preſent them with the moſt material 
Solemnities, as they are in my Lord Stair's In- 
ſtitutions. | TRE 
_ Reſignation muſt proceed upon a Diſpoſition, 
or Procuratory of Reſignation having in it the 
Effects of a Diſpoſition ; for the Inſtrument of Re- 
ſignation being but the Aſſertion of a Notary, will 
not be ſufficient alone without an Adminicle in 


' Writ. Of theſe Procuratories per ſe, an Ex- 


ample ſhall be given in the Title upon Procura- 
. e ö 

The ſecond Step in Reſignation is, the Act of 
Reſignation itſelf: Which neceſſarily muſt be by 


way of Inſtrument of a Notary, expreſſing the 


Warrant of it, viz. the Diſpoſition, if it be done 
by the Reſigner propriis manibus; or the Procu- 
ratory, if it be done by a Procurator; and that, 
conform thereto, the Reſigner or Procurator com- 
peared perſonally before the Superior, or his Com- 
miſſioner having ſpecial Warrant to receive Reſi- 
gnation; and that the Reſignation was made 
in the Hands of the Superior by Staff and Baſton 
delivered by the Reſigner, or his Procurator, 
to the Superior, as the Token or Symbol of the 
Thing reſigned; and that the ſame was accepted 
and received by the Superior, or his Commiſſioners, 
by taking the ſaid Symbol in their Hands, for new 
Infeftment to be given to the Acquirers. This 
Reſignation is made by the Vaſſal, or his Procu- 
rator, on their Knees ; and accordingly is in the 
Inſtrument ſaid to be done with all Humility; and 
that the Superior, or his Commiſſioner, * 
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the Staff as the Symbol of the Fee to the Acquirer; 
which is alſo expreſſed in the Inſtrument. | 
The Solemnities of Refignation are ſo effeftual . 
and neceſſary, that the Omiſſion of any of them 
annulleth the Reſignation: And therefore, Re- 
nunciation without a formal Reſignation, though 
it may be ſufficient againſt the Renouncer, yet it 
is not ſufficient to take away Infeftment renounced, 
againſt ſingular Succeſſors; nor can it conſtitute 
any real Right in the Perſon of the Acquirer, un- 
leſs he had aliunde another ſtanding Right in his 
Perſon, And the Reaſon is, Becauſe jura eodem 
modo dęſtituuntur quo conſtituuntur; and therefore, 
as Infeftments cannot be conſtitute without an In- 
ſtrument of Seiſin, ſo they cannot be deſtitute 
without an Inſtrument of Reſignation, or at leaſt 
another Inſtrument of Seiſin with the Superior's 
Confirmation. Inſtruments of Seifin and Reſi- 
gnation have a Reſemblance and Coherence toge- 
ther in ſeveral Eſſentials, viz. as Seiſin may be gi- 
ven either to the Vaſſal or his Procurator, ſo may 
the Reſignation be either to the Superior, or his 
Commiſſioners authoriſed for that Effet. And 
though Inſtruments of Reſignation uſe to be by 
Procurators warranted by a Procuratory of Reſi- 
gnation ; yet, as there may be Seiſins given by the 
Superior propriis manibus, ſo may there be Reſi- 
gnations by the Vaſſal. And likewiſe they agree 
in this, that neither an Inſtrument of Seiſin nor 
Reſignation are ſufficient without a Warrant or 
Adminicle in Writ; and therefore, by As 38. 
Parl. 6. and 8 1. Parl. 19. Q. Mary, it is ſtatute, 
That in all Refignations ad perpetuam remanen- 
tam made by Procuratories, the ſaid "NE 
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ſhall be ſubſcribed by the Vaſſal; and if he can- 
not write, muſt be ſubſcribed with his Hand at the 


Pen led by an authentick Notary : And if the Re- 
ſignation be made by the Vaſſal perſonally, the 


Inſtrument muſt be ſubſcribed by him; and if he 


cannot write, muſt be ſubſcribed with his Hand at 
the Pen led by an Notary in manner foreſaid: 
And that no Reſignation ad remanentiam is to have 
Strength in Times to come, otherwiſe than as a- 

bove ſpecified. | 
The Reaſon that the Parties, as well as the No- 
tary, ſubſcribe the Inſtrument, 1s, Becauſe the Sub- 
ſcription of the Inſtrument is in that Caſe the only 
Probation of the Warrant thereof: But if there 
be a Diſpoſition or Obligement to infeft, the In- 
ſtrument of Reſignation, though not ſubſcribed 
by the Reſigner, will be ſufficient, as warranted 
by the Diſpoſition or Obligement : As alſo, by 
AZ 5. Parl. 3. Cb. II. all Inſtruments of Reſigna- 
tion, as well as thoſe of Seiſin, mult be ſubſcribed 
by the Witneſſes inſert and deſigned, otherwiſe 
they are declared null; ſee p. 49. & 50. 2 
But ſtill there is a material Difference betwixt 
Inſtruments of Seiſin and Reſignation. For Seiſin 
muſt neceſſarily be taken upon the Ground of the 
Lands, naturally or by Union; but Reſignation 
may be given and taken any where, although not 
upon the Ground of the Lands. As alſo they 
formerly differed with reſpect to the Regiſtration: 
For there was no legal Neceſſity for the Regiſtra- 
tion of Reſignations, until that by A 3. Parl. 2. 
Ch. II. it was ſtatute, That Inſtruments of Reſi- 
gnation ad remanentiam be regiſtrate within ſixty 
Days after the Date thereof, in the ſame * and 
| A 
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Manner as Renunciations, Seiſins, or Reverſions ; 
otherwiſe the ſaid Reſignation to be null: But In- 


ſtruments of Reſignation of Tenements, Larids 
and Fiſhings, holden in free Burgage, being 1 | 
# ſtrate in the Town-court Books of the Burgh, do 


not fall under the Certification of this Act. 

The Parliament 1693, conſidering that Procu- 
ratories of Reſignation do by the Death of the 
Granter become void, whereby, for obtaining the 
ſame renewed, unneceſſary Expence is occaſioned ;, 
for preventing thereof, by the 35th Act of that 
Parliament it is ſtatute, That Procuratories of Re- 
ſignation, granted or to be granted, ſhall be ſuffici- 
ent Warrants for making Reſignation in favours 
of the Receiver himſelf, or of his Heir retoured on 
a general Service, or of his Aſſigny by Diſpoſition 
and Aſſignation, or by Adjudication, as well af- 
ter, as it would have been before the Death of the 
Granter, provided the Inſtrument taken upon the 
Reſignation made after the Granter's Death men- 
tion, and therein deduce the Title of the Perſon 
in whoſe favours it is made; otherwiſe to be null. 
Upon the whole, the Solemnities of Inſtruments 
of Reſignation may be comprehended under the 
following Heads. 

1. All Inſtruments of Reſignation having the 
common Beginning, muſt bear the Date, as In- 
ſtruments of Seiſin. 


2. That in the Preſence of the Superior himſelf, | 


or a full Number of his Commiſſioners conveen- 
ed, and in preſence of the Notary and Witneſ- 
ſes, compeared — a Procurator, mention- 
ed in the . 0 ORE | 
3. That 


| dated 
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3. That the Procurator reſigned the Lands (here 
to be particularly mentioned) in the Hands of the 
Superior, or his Commiſſioners, in favours and 
under what Reſervations, as in the Procuratory 3 
and that by Warrant of a Procuratory contained in 
ſuch a Writ, paſt betwixt ſuch and ſuch Perſons, 
, and that this Reſignation was made, 
by Deliverance of Staff and Baſton (as a Sym- 
bol) in the Hands of the Superior, or one of * 
Commiſſioners in name of the reſt. 

4. That the Superior, or his Commiſſioners in 
his Name, accepted the Reſignation, and gave, 
granted and diſponed the Lands (here mentioned 
in general) to the Perſons in the Procuratory, 
conform to a Charter to be made thereupon; and 
that by re. delivering the foreſaid Staff and Baſton, 
which is the Symbol. 

5: That the Procurator took Inſtruments in 
the Notary-Publick's Hands. 

The reſt as in Inſtruments of Seiſin. 


Inſtrument of Reſgnation of Lands by one in the 
King's Hands, in favours of himſelf and his Heirs, 
with a Reſervation of his Lach s Liferent. 


N the Name of God, Amen. Be it knkwn to 
all Men, by this preſent publick - Inſtrument, 
That, upon the twentieth Day of December, One 


- thouſand ſeven hundred and thirty nine Years, and 


of the Reign of our Sovereign Lord George the 


Second, by the Grace of God King of Great 
Britain, France and Jreland, Defender of the 
Faith, the thirteenth Year, in Preſence of the 
Right Honourable L, Eſquire, Lord Chief horns, 

ana 
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and remanent Barons of his Majeſty's Court of 
Exchequer, in that Part of Great Britain called 
Scotland, having full Power and Commiſſion from 
his Highneſs to receive Reſignations of Lands 
and others within Scotland (holden of his Majeſty) 
in his Highneſs's Name, and grant new Infeftments 
thereupon, being conveened in full Number in the 
Exchequer-houſe within the Burgh of Edinburgh, 
where the ſaid Lords are accuſtomed to meet and fit 
in Exchequer,and in Preſence of me Notar-Publick 
ſubſcribing, and Witneſſes after nominate, compear- 
ed perſonally P, one of the ordinary Macers be- 
fore the ſaid Court of Exchequer, as Procurator 
ſpecially conſtitute by A of „ heritable Pro- 
ietor of the Lands and others after mentioned, 

y his Procuratory of Reſignation after written, 
to the Effect after ſpecified ; and there the ſaid P, 
Procurator reli with all Humility and con- 
dign Reverence as became him, reſigned, ſur- 
rendered, upgave, overgave and delivered, all 
and haill, we inſert the Lands, ] together with 
all Right, Title, Intereſt, Claim of Right, Pro- 
perty and Poſſeſſion petitor and poſſeſſor, which 
the ſaid A, his Heirs and Aſſignies, had, hath, or 
any ways might claim or pretend thereto, or to 
any Part thereof, in the Hands of the faids Lords 
Barons of Exchequer, as in the Hands of his Ma- 
jeſty, immediate lawful Superior thereof; in fa- 
vours, and for new Infeftment of the ſamen to be 
made and granted to the ſaid A his Heirs-male 
lawfully procreate or to be reate of his own 
Body, and the Heirs whatſoever lawfully to be 
3238 of their Bodies; whom failing, to the 
irs-· female procreate or to be procreate of the 
8 Q 2 ſaid 
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ſaid A his Body, and the Heirs of their Bodies; 


the eldeſt Heir-female always ſucceeding without 


Diviſion, and being always obliged to marry a Gen- 
tleman of the Surname of A, or of any we? Sur- 
name who, and the Heirs to be procreate betwixt 
them, ſhall ſucceſſively” and perpetually, in all 
Time thereafter, be obliged to take upon them, 
retain, uſe and carry the Arms and Surname of A; 
wherein if they fail, they ſhall amit and tine all Be- 
nefit of the Lands, Barony and others above men- 
tioned, both Principal and Warrandice, and the 
ſame ſhall accreſce and pertain to his next appa- 
rent Heir of Tailzie, who ſhall have Right to 
the Lands and others above ſpecified, ſicklike as 
if the Party failing had never been infeft therein, 
nor had Right thereto, and ſhall have Power to 
purſue Actions of Reduction, Declarators, Ad- 
Judications, and all other Actions neceſſary for 
eſtabliſning the Rights of the Lands and others 
above written in their Perſons, upon the foreſaid 
Contravention : And failing of Heirs- female of 
the ſaid A his own Body, then to any Perſon or 
Perſons that he hath already, or ſhall, now, or at 
any Time hereafter, nominate, deſign or appoint 
his Heir or Heirs of Tailzie, by a Writ under his 
Hand, to ſucceed to his Lands, Barony, and o- 
thers above rehearſed ; and under ſuch Proviſions, 
Reſtrictions and Qualifications, as ſhall be con- 
tained therein, which the Perſons ſo to be nomi- 
nated ſhall be holden to perform and fulfil : And 
failing of ſuch a Nomination, or the ſamen be- 
ing made, and thereafter revoked or cancelled by 
him, (which ſhall always be in his Power durin 
his Lifetime z ) then to his neareſt Heirs or Aſ- 
: ed | ſignies 
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ſignies whatſoever, heritably and irredeemably, in 
due and competent Form: Providing always, that 
the ſaids Heirs, as well male as female, of his o.] n 
Body, as the Heirs to be contained in the faid 
Nomination, ſhall be obliged and liable, likeas, 
by Acceptation of the Infeftment to follow here- 


| upon, they oblige themſelyes to perform and ful- 


fil the haill Obligements, Qualifications, Reſtri- 
ctions and Reſervations, - mentioned in a Bond of 
Proviſion granted by him, of the Date , and 
relative to the foreſaid Procuratory of Reſigna- 
tion, and for fulfilling whereof the faid Procura- 
tory is granted: Reſerving always to B, Spouſe 
to the ſaid A, her Liferent of the foreſaid Lands, 
and that in Lieu and Place, and in full Con- 
tentation and Satisfaction to her, of all where- 
unto ſhe is provided by her Contract of Mar- 
riage, as 1s expreſly mentioned in the Diſpoſi- 
tion of the ſaid Lands and Barony, made by 
to the ſaid A, and Charter following thereupon z - 
which Contract of Marriage the ſaid B, Spouſe 
to the ſaid A, by Acceptation of the Liferent-in- 
feftment foreſaid, hereby reſerved to her, doth 
ſimpliciter and abſolutely diſcharge : By virtue of, 
and conform to a Procuratory of Reſignation made 
by the faid A, in favours of himſelf and his Heirs 
and Succeſſors above written, of the Date at——, 
the Day of , for e the Lands, 


Barony, and others above mentioned, in manner, 


and to the Effect above ſpecified; and that by 


Deliverance made by the ſaid P, Procurator fore- 
ſaid, of Staff and Baſton, as uſe is, in the Hands 
of the ſaid L, Lord Chief Baron of the foreſaid 
Court of Exchequer, for himſelf, and in _ 
an 


* 
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and behalf of the remanent Lords thereof : Which 
Reſignation being ſo made, as alſo accepted and 
received by the ſaid L, Lord Chief Baron, for 
himſelf, and in name and behalf of the remanent 
Barons of Exchequer, they have granted and dif- 
poned to the faid 4, and his above rehearſed, he- 
ritably and irredeemably, the Lands, Barony, 
Burgh of Barony, and others above mentioned, 
GE to the Charter to be made to them there- 
pon by his Majeſty, under his Great Seal of the 
— Kingdom, with Conſent of the Lords 
Commiſſioners above expreſs'd, in due and com- 
petent Form; and that by Deliverance by the ſaid 
L, Lord Chief Baron, and that for himſelf, and 
in name and behalf above mentioned, of the fore- 
ſaid Staff and Baſton, as uſe is, in the Hands of 
the ſaid P, Procurator above ſpecified, perſonally 
preſent, and receiving the famen, as Attorney 
for, and in name and behalf of the ſaid 4. Upon 
which haill Premiſſes the ſaid P, as Attorney, 
and in name and behalf forefaid, aſked and requi- 
red Inſtruments, ane or mae, 'of me Notar-Pu- 
| - blick ſubſcribing. Thir Things were done within 
the forefaid Exchequer-houſe in Edinburgh, be- 
tween and 
Day, Month, Year of God, and of the King's 
Reign reſpectivò above ſpecified, in Preſence of 
C, D, E and F, Witneſſes ſpecially called and 
required to the Premiſſes. 


Inſtru- 


Hours in the Forenoon, 
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Inſtrument of Reſignation in favorem in the Hands. 
of the Barons of Exchequer, with ſeveral Varia- 


tions. 


N the Name of God, Amen. Be it known to 
all Men, by this preſent publick Inſtrument, 
That, upon the Thirty firſt Day of November, One 
thouſand ſeven hundred and thirty nine Years, and 
of the Reign of our Sovereign Lord George the Se- 
cond, by the Grace of God King of Great Britain, 
France and Ireland, Defender of the Faith, the 
thirteenth Year, in Preſence (a) of the Right Ho- 
nourable L, Eſquire, Lord Chief Baron, and rema- 
nent Barons of his Majeſty's Court of Exchequer, 
in that Part of Great Britain called Scotland, his 
Majeſty's Commiſſioners, having full Power and 
Commuſſion from his Highneſs to receive Reſigna- 
tion of Lands and others within Scotland (holden 
of his Majeſty) in his Highneſs's Name, and grant 
new Infeftments thereupon, being fully conveened 
in the Exchequer-houſe within the Burgh of Edin- 
burgh, where the ſaids Lords areaccuſtomed to meet 
and fit in Exchequer, and alſo in Preſence of me 
Notar-Publick and Witneſſes after mentioned, com- 
peared perſonally P, one of the ordinary Macers 


(a) But if a Subject be Superior of the Lands, at the Com- 
pearance, ſay, in Preſence of 4, an High and Mighty Prince, 
* Duke of ——, or an Moſt Noble and Potent Marquis of —, 
* or & Noble and Potent Earl, or Noble Lord, c. Superior 
Hof the Lands and others under written” But if Reſignation 
be made in the Hands of a Commiſſioner for a Superior by 
ſpecial Commiſſion, in the Compearance, fay, © in Preſence of 
. Commiſlioner.lawfully conſtitute by , Superior of 
« the Lands and others under written, conform to his ſpeci 
« Commiſſion granted for that Effect, of the Date —.” 
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before the ſaid Court of Exchequer, as Procurator 
, to the effect under written ſpeci- 
ally conſtitute, by his Letters of Procuratory of 
Reſignation (a) after ſpecified ; and there, with 
fuch due Reverence and Humility as became, the 
faid P, Procurator foreſaid, genibus flexis, by vir- 
tue of the ſaid Procuratory (Y), purely and ſimply, 
by Staff and Baſton, as uſe is, renounced, reſigned, 


- el 4 0 

(a) If the Diſponer himſelf is not infeft upon the Procu- 
ratory in the e ere to him, in that Caſe the Procuratory 
muſt be particularly aſſigned whereby the Purchaſer may re- 


fign. Likewiſe, if the Purchaſer die before Reſignation follow 
in his favours, in that Caſe, conform to A# 35. Parl. 1693, 
a general Service gives the Heir Right to the Procuratory of 
Reſignation, as alſo to the Precept of Seiſin. In the firſt of theſe 


Caſes you muſt add, © contained in the Letters of Alienation 
* and Diſpoſition of the Lands and others under written, made 
and granted by the ſaid B, then heritable Proprietor thereof, 
« to and in favours of C, his Heirs or Aſſignies, heritably and 
s irredeemably,dated the Day of A Lears, and now 
* aſſigned and — by the ſaid C, to and in favours of D, con- 
form to his Diſpoſition and Aſſignation of the Date the — 
« Day of —— —— Years.” And in the other Caſe, ſay, 
„contained in the Letters of Alienation and Diſpoſition, Ec. 
to and in favours of the deceaſt ——, his Heirs and Aſſignies, 
* heritably and irredeemably, of the Date , to whom E, 
* now of , as Heir ſerved and retoured in general, con- 
“form to his retoured Service, dated , has good and un- 
* doubted Right to the Lands and others Aire in the Diſ. 
* poſition,” and to the Procuratory of Reſignation therein ſpe- 
« cified.” And if a Subject be Superior of the Lands, in place 
of P one of the Macers, &c. inſert the Procurator's Name and 
Deſignation, always obſerving this where it occurs; but if 
Reſignation be made propriis manibus, the Vaſſal or Proprietor's 
Name is to be inſert in place of the Procurator's, 

| f b) And in theſe two Caſes, where the Purchaſer is not in- 
feft, or dies before Infeſtment, ſay, © Diſpoſition [er general 
< Service] above ſpecified, conform to the Act of Parlia- 


«© ment.” 


ſur- 
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ſurrendered, ſimpliciter upgave and overgave, from 
the ſaid A, his Heirs and Aſſignies, (a) all and 
haill [ Here inſert the Lands as in the Diſpoſition and 
Procuratory, and then ſay,] lying within the Paro- 
chin of — and Sheriffdom of ——, together 
with all Right, Title, Intereſt, Claim of Right, 
Property and Poſſeſſion whatſoever, which he 
and his Predeceſſors and Authors, their Heirs and 
Aſſignies, had, have, or any ways may have, claim 
or pretend thereto, or any Part thereof, in Time 
coming; (b) in the Hands of the ſaids Lords Ba- 
rons of Exchequer, his Highneſs's Commiſſioners, 


04) If the Diſpoſition or Procuratory contain a Tailzie, or Pro- 
viſions and irritant and reſolutive Clauſes, ſay, with and under 
* the ſpecial Proviſions, Reſervations, and Reverſions [if any Re- 
a e e be reſerved to the Granter of the Right to redeem from 
* the Perſon in whoſe favours the ſame is granted] after men- 
« tioned, allenarly, and no other ways.” it it is an Annualrent 
that is reſigned, add, all and haill an ytarly- Annualrent of 
1. Scots Money, or any other Annualrent which by any 
e other ſupervenient Law for the future ſhall be agreeable and 
<* correſpond to the principal Sum of —— Seots Money, bor- 
* rowed and received by the ſaid 4 from H, yearly to be up- 
« lifted and taken at two Terms in the Year, ** and 
« Martinmas, by equal Portions, forth of all and haill ¶ Here 
< inſert the Landi, and the Pariſh and Sheriffdom in which they 
« lie; and ada, ] or forth of any Part or Portion of the ſame, 
< firſt, beſt and readieſt of the Mails, Farms, Cains, Caſualties, 
Profits and Duties thereof: Redeemable always and under 
Reverſion in manner after mentioned.“ 

(5) If Reſignation be made by virtue of two or more Pro- 
curatories, here you muſt add, and ſicklike compeared per- 
* ſonally the ſaid P, as Procurator for Q, to that Effect ſpe- 
* cially conſtitute by the {aid Q, according to the Letters of 
Procuratory contained in a Ditpoſition, 6&7.” If a Subject 
be Superior, ſay, © in the Hands of the ſaid , imme- 
+ diate lawful Superior of the Lands and others above written; 
* or the ſaid —— Commiſſioner ſpecially conſtitute by the 
'* above ——, Superior foreſaid.” 


R in 


Ar 2— — . — —— 


N 2 IH — — 
0 4 ——— 
— ar ore en — rr « 
_— — 


— — FR" „ OR 


* 
. 
8 ! 
4 
l 
* 
y 
", 
A 
= 
' 3.4 
* + 
: 
3. 
7 
[! 
ST 
i * 
1 
3} 
: 3 


— 


4 P Y ST 
pens ie 
— ” — * _ 
ee eats 
— — — "ws 2 - Þ - — — 
7 
SIT 


ns es I te He <P" 


* 


130 The Office of a Notary-Publick. Part II. 


in his Majeſty's Name, as in the Hands of our faid 
Sovereign Lord, immediate lawful Superior there- 
of; in favours, and for new Infeftments of the ſa- 
men, to be made, given and granted back again 
to F (a), his Heirs or Aſſignies whatſoever, he- 

ritably and irredeemably (), in ſuch due and com- 
petent Form as effeirs; and that conform to the pa- 
tent Letters of Procuratory of Reſignation (c) con- 
tained in the Letters of Alienation and Diſpoſition 
of the Lands and others above written, made and 
granted by the ſaid B, heritable Proprietor of the 


(a) And if it be Lands wadſet, ſay, J, his Heirs and 
& nies, heritably, redeemable, he. — take in the Clauſe 
* of Tx , as in the Contract of Wadſet ; then add,] in 
« {uch due and competent Form as effeirs.” And if it be upon 
an heritable Bond, the Clauſe will be the ſame, only with this 
Difference, that the Clauſe of Reverſion, as in the heritable 
Bond, muſt be narrated. | 7 

(6b) And if there be a Tailzie or Proviſions in the Diſpoſi- 
tions or Procuratory, the Perſon in whoſe favours the ſame are 
2 and all the Subſtitutes and Heirs of Tailzie, muſt be 

re inſert as in the Diſpoſition and Procuratory werbatim ; 
and then add, © heritably and irredeemably, in ſuch due and 
competent Form as accords ; but with and under the Burden 
of the ſpecial Proviſions, Conditions, Reſtrictions, Limita- 
tions, Reverſions, Reſervations, irritant and reſolutive Clau- 
« ſes, after mentioned, and no other ways, viz. [Here i 
* the Reſtrict ions, &c. and if it be a Refignation of Lands wad- 
«« ſet, add, during the not Redem tion |” | 

e And if it be on a Contract of Wadlet, add, © contained in 
« a Contract of Wadſet and Impignoration of the Lands and 
others above written, — ane perfefted betwixt the ſaid , 
, heritable Proprietor thereof, and the ſaid F, redeem- 
able, and under Reverſion, in manner foreſaid, of the 
Pate the Day of —— —— Years.” And if it be on 
an heritable Bond, add, © to the ſaid J. his Heirs or Aſſignies 
<*« whatſoever, redeemable always, &c.” and obſerve the Di- 


rection as above, in the Caſe of a Clauſe of Reverſion in a 
Wadſet. 


ſame, 
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ſame, to and in favours of the ſaid F and his fore- 
ſaids, heritably and irredeemably, of the Date —: 
Which Reſignation ſo made, the ſaid L, (a) E- 
ſquire, Lord Chief Baron foreſaid, for himſelf, and 
in name and behalf of the remanent Lords Barons 
of the faid Court of Exchequer, his Majeſty's Com- 
miſſioners foreſaid, in his Highneſs's Name admit- 
ted and accepted, by receiving of the ſaid Staff and 
Baſton, from the ſaid P, Procurator foreſaid, Re- 
ſigner thereof; and then, and immediately there- 
5 gave and delivered back again all and haill 
[ Here repeat the Lands; and then ſay,] lying in 
manner foreſaid, to the ſaid P, who alſo compear- 
ed as Procurator and Attorney for, and in name 
and behalf of the ſaid 7, whoſe Power of Procu- 
ratory was clearly known and underſtood by me 
Notary-Publick ſubſcribing, to be bruiked, poſ- 
ſeſſed and enjoyed by the ſaid I and his foreſaids, (5) 
heritably and irredeemably, in all Time coming, 
conform to the Charter to be made and granted (c) 


(a) And if it be a Subje&t Superior, ſay, * Saperior foreſaid, 


_ © admitted and accepted by receiving, &c. [Here inſert the 


t Procurator's Name, &c. ] 

12 Or if it be on a Wadſet, Redeemable always the 
Lands and others foreſaid, in manner particularly above 
mentioned.“ 

* ) If it be a Subject Superior, add,“ by the ſaid —, 
Superior foreſaid, to him, thereanent, in all points.” And 
ſometimes the Charter is inſtantly In that Caſe ſay, 
conform to the Charter inſtantly preſented, ſigned and ge 
ed by the ſaid „Superior, &c.” It is to be obſerved 
that in Reſignations in faworem, as well as ad remanentiam, 
when a Subſect is Superior, you are to notice the Difference 
as remarked in the 8 Inſtrument, and inſert your Procu- 


- rator's Name in place of the Macer's, with the Superior's or his 


Commiſſioner's in place of the Barons of Exchequer ; and in 
| R 2 place 
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| 

by his Majeſty to the faid F, and his foreſaids, 
j thereupon, under his Highneſs's Seal appointed by 
the Treaty of Union to be kept and uſed in Scoi- 
| land in place of the Great Seal formerly made uſe 
of there, in ſuch due and competent Form as ac- 
' cords, Whereupon, and upon all and ſundry the 
| Premiſſes, the ſaid P, Procurator and Attorney for, 
and in name and behalf of the ſaid 7, aſked and 
took Inſtruments, ane or mae, in the Hands of 
me Notary-Publick ſubſcribing. Theſe things 
mn | were done within the faid Exchequer-houſe, 

= 

14 


betwixt the Hours of Eleven and Twelve Fore- 
noon, Day, Month, Year of God and of the King's 
Reign reſpectively above mentioned, before and 
| in preſence of and » Witneſſes to the 
Wi Premiſſes ſpecially called and required. 


Wn: Inſtrument of Reſignation ad remanentiam in his 
| Majeſty's Hands, with ſeveral Variations. 


N the Name of God, Amen, &c. In preſence, 
Sc. compeared perſonally P, one of the ordi- 
WE |; nary Macers before the ſaid Court of Exchequer, 
1 as Procurator for A, to the effect under written, 
ſpecially and lawfully conftitute, by his Let- 
# ters of Procuratory ad remanentiam, (a) made and 

obs granted 


4 lace of the Exchequer-houſe, inſert the particutar Houſe, and 
= oom of the Houſe, where the Inſtrument was taken; and 
then proceed as above. 
FE (a) If the Lands be reſigned to a Subject Superior, ſay, 
| contained in the Letters of Alienation and Diſpoſition of the 
lands and others under written, made and granted by the 
mw | © faid 4, heritable Proprietor and Vaſſal therein, to and in 
Wo * favours of B, Superior thereof, and his Heirs and Succeſſors, 
Wo ** of the Date —.“ If it be of Lands wadſet, ſay, © _ 
| © tain 
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granted by the faid A, heritable Proprietor and 
Vaſſal therein, to and in favours of our Sovereign 
Lord the King's Majeſty, and his Heirs and Suc- 
ceſſors, of the Date the Day of and 
there, with ſuch due Reverence and Humility as 
became, the ſaid P, Procurator foreſaid, (genibus 
flexis) purely and ſimply, by Staff and Baſton, as 
Uſe is, reſigned, renounced, ſurrendered, ſimpli- 
citer upgave and overgave, from the ſaid A, his 
Heirs and Succeſſors, and all others his Repreſen- 
tatives and Aſſignies, all and haill (a) [ Here in- 
ſert the Lands, with the Pariſh and Sheriffdom in 
which they lie; and then ſay,] together with all 
Right, Title, Intereſt, Claim of Right, Property 
and Poſſeſſion petitor or poſſeſſor, whatſomever, 
which he, his Predeceſſors and Authors, Heirs, Suc- 
ceſſors and Aſſignies, had, have, or any ways ma 

claim or pretend thereto, or to any Part thereof, 
or to the Mails and Duties of the ſame, in all Time 


" 


« tained in the Letters of Diſcharge and Renunciation, and 
Grant of Redemption of the Lands and others under writ- 
ten.“ And if it be of an yearly Annualrent, add, of the 
« yearly Annualrent after mentioned, upliftable forth of the 
Lands and others after ſpecified." 

(a) If it be of an Annualrent, add, an yearly Annnal- 
rent of ——, or ſuch an Annualrent as for the Time 
did correſpond to the principal Sum of „ borrowed and 
received by the ſaid A from the ſaid B, conform to his heri- 
* table Bond, granted by Him thereanent, dated , and his 
« Seifin thereupon, duly regiſtrate conform to Act of Parlia- 
** ment, of the Date ; and which yearly Annualrent was 
by the ſaid heritable Bond appointed yearly to be uplifted and 
taken at two Terms in the Year, W, 177. and Martinmas, 
by equal Portions, forth of all and haill [Here the Lands muſt 
be enumerate as in the heritable Bond.” 
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coming; in the Hands of the (a) ſaids Lords Ba- 
rons of his Majeſty's ſaid Court of Exchequer, his 
Highneſs's Commiſſioners, in his Highneſs's Name, 
as in the Hands of our ſaid Sovereign Lord the 
King's Majeſty, immediate lawful Superior there- 
of, in favours of his Majeſty and his Royal Succeſ- 
ſors, ad perpetuam remanentiam; to the Effect the 
Right of Property thereof, then ſtanding and re- 
maining in the Perſon of the ſaid A and his fore- 
ſaids, may return to his Majeſty and his foreſaids, 
and be conjoined, conſolidate, annexed and incor- 
porated with the Right of Superiority of the ſame, 
ſtanding and eſtabliſhed in his Highneſs's Perſon, 
in all Time coming, and may be peaceably bruik- 
ed, enjoyed and poſſeſſed by his Majeſty and his 
foreſaids, and the Rents, Mails and Duties there- 
of, paid to, uplifted, uſed and diſpoſed of by them, 
in all Time coming; and that (+) conform to the 


(a) If a Subject be Superior, ſay, © ſaid B, immediate 
&« lawful Superior thereof, in favours of him, his Heirs and 
&* Succeſſors, ad perpetuam remanentiam ; to the effect the Right 
* and Property thereof, then ſtanding and remaining in the 
“ Perſon of the {aid 4 and his foreſaids, may return to the 
& ſaid B and his foreſaids, and be conjoined, c.“ 

5) And if it be of an Annualrent, add, * all and haill the 


Lands and others above ſpecified, out of which the foreſaid An- 


r nualrent was appointed to be uplifted, may remain and abide 
„with the ſaid and his foreſaids, to be peaceably bruik- 
« ed, enjoyed and poſſeſſed, by him and them, as free of the 
* Burden of the F yearly Annualrent, as if the ſaid heritable 
Bond had never been made or granted, nor Seifin taken nor 
« regiſtrate thereupon, conform to the ſaid Letters of Diſcharge, 
% Renunciation, and Grant of Redemption, containing the fore- 
% ſaid Procuratory of Reſignation ad perpetuam remanentiam, 
* ſhown, read an e © Preſence, &c.” 


ſaid 


OY A TH dt, alli. 8 — 8 a 
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Lord Chief Baron, Sc. admitted and accepted, by 
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faid Procuratory of Reſignation (a), in all Points. 
Which Reſignation ſo made, the faid L, Eſquire, 


receiving the foreſaid Staff and Baſton in his Hands, 
from the ſaid P, Procurator foreſaid, Reſigner 
thereof, to the End and Effect particularly above 
mentioned. Whereupon, and upon all and ſun- 
dry the Premiſſes, the ſaid Lord Chief Baron, for 
himſelf, and in name of the remanent Lords Ba- 
rons of the ſaid Court of Exchequer, his Majeſty's 
Commiſſioners above mentioned, in his Highneſs's 
Name, aſked and took Inftruments, Cc. 


- i og} Up 


Of the attaining Poſſeſſion by Tradition or De- 
livery, and of the ſeveral Symbols requifit 
therein. 


Efore I proceed, it is neceſſary in this Place 
to take Notice in what manner Poſſeſſion is 
attained, and of the Symbols neceſſary for that 
End; ſeeing it is a very eſſential Point for a No- 
tary, to know and underſtand all the different 
Symbols uſed by our Law and Cuſtom. 
The Property of any Subject is never transfer- 
red from the Annailzier, until ſuch Time as the 
Purchaſer attain Poſſeſſion thereof by Tradition 


of a) If a Reſignation be made to a Subject Superior, you may 
„and Diſpoſition above written, ſhown, read and 4 ä 
duced, in preſence of me Notar Publick and Witneſſes ſub- 
* ſcribing, in all Points.” Or if it be of a Wadſet, add, and 
Diſcharge, Renunciation, and Grant of Redemption above 
** written, ſhown, read, c.“. | 
which 
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which is defined to be, the Delivery of Poſſeſſion 
by the true Owner to the Receiver, with a Defign to 
transfer the Property to him, | 
Tradition is twofold, viz. real, and ſymbolical. 
Real Tradition is, when the thing itſelf (ſuch as 
Corn, Wine, Oil, an Ox, or a Sheep) is deli- 
vered. | 
Symbolical Tradition is, when the thing to be 
poſſeſſed is not delivered, but only ſomewhat as a 
Sign or Symbol thereof. 


The Word Symbolum, or Symbol, had many 


* 


different Significations amongſt the Ancients. 


For it ſignified a Sign or Badge to know one; 
a private Note or Watch-word; as alſo it ſi- 
gnified what every one paid at his Club of a 
Feaſt or Entertainment, as may be ſeen in Te- 
rence's two firſt Plays, and alſo in that intitled 
Phormio. 

But in this Place it ſignifies, the Token or Mark 
by Law ordained to be uſed when the thing itſelf can- 
not be truly delivered. | 
At what Time this ſymbolical Delivery was firſt 
introduced amongſt Mankind, is uncertain : But 
from ſeveral Texts of holy Writ, it ſeems to have 
been very ancient; and particularly, from the 
fourth Chapter of Ruth, we may obſerve, that 
one Kinſman's Property amongſt the Jews was 
tranſmitted to another, by the Seller's plucking off 
his Shoe, and giving it to the Buyer; for, in Verſe 
7. of the ſaid Chapter, we are told, chat zhzs 
was a teſtimony in Iſrael. 
As alſo, from the early Ages of the Chriſtian 
Church we larn, that ſymbolical Delivery, in 
inveſting the Biſhops in their Temporalities, by 

| Kings 
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cating thereby an Acknowledgment of the Agree- 


OEconomy and Management, was ſignified by 
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Kings and Princes, was practiſed by the Symbols 
of a Croſier, denoting thereby the Staff of Com- 
mand; and by the Prince's placing a Ring on the 
Finger of the Biſhop, giving him to underſtand, 
that as the Marriage of Laymen, denoted by a 
Ring, is indiſſolvable, a Biſhop in the ſame man- 
ner ought to remain inſeparably united to his 
Church. The Emperors of Germany, of old, had 
the ſole Power of inveſting the Popes, they being 
Vaſſals to theſe Emperors for many Years z but 
in Proceſs of Time theſe Inveſtitures created a 
great deal of Trouble and Confuſion both in Tracy 
and the Empire, until that the Emperor Henry V. 
and Pope Caliſtus II. made an Agreement there- 
anent in the Year 1122. | 

Tfdorus relates, that when the Ancients promi- 
ſed any thing, they held in their Hand a Reed; 
which having broke, they again joined it, indi- 


ment. 

The Romans not only uſed a certain Form of 
Words in all their fol Contracts, but likewiſe 
they had certain ſtated Symbols, whereby their 
Intention and Meaning might be more eaſily un- 
derſtood. Thus, in Adoptions or Emancipations, 
they uſed a ſymbolical Sale of their Children and 
in Marriages: they made uſe of Fire and Water, 
fignifying, in a philoſophical Senſe, by that Sym- 
bol, the mutual Love and Union of the Parties : 
And the Faith and Truſt repoſed in the Wife's 


Delivery to her of the Keys, at her Arrival in her 

Huſband's Houſe ;' as the taking away the Keys 

was a Symbol of Divorce. And in the manunut- 
| a SO, ting, 
” | 
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ting, or giving Freedom to their Slaves, they 
touched the Perſon's Cheek or Ear, as a Symbol 
of their Freedom. And the Reaſon of touching 
the Ear, rather than any other Part of the Body, 


was, as Pliny relates, Becauſe, ſays he, the Me- 


mory lies there, In the interrupting of Preſcripti- 


ons, they uſed to break a Twig of a Tree; and 


in the Inſtitution of an Heir, the Teſtator gave a 
Ring. fs 

And moreover, we may obſerve the ſeveral 
Symbols uſed in the Coronation of Kings and 
Princes, and in the creating of Nobility and 
Knights; not to mention that memorable Symbol 
uſed by Charlemagne, in joining the Armorial of 
Scotland, viz, the Lion, with the Flower: de- luce, not 
only to preſerve to Poſterity the Remembrance of 
the League by him entred into with Achazus King 


of Scotland, but alſo to perpetuate the Friendſhip 


he had for the Scottiſb Nation in particular. And 
from our Hiſtorians we learn, that about the be- 
ginning of the eighth Century the Florentines, in 
regard that a Lion was the Armorial Bearing of 
Scotland, made a Law, ordaining ſo many Lions 
to be maintained at the publick Charge, as a 
Symbol or Teftimony of their Gratitude and E- 
ſteem for that Nation ; becauſe, by the- ſingular 
Courage and Conduct of William, Brother to the 
above mentioned King Acbaius, they had regained 
their former Liberty. - 

Symbolical Tradition, by the giving of Earth 
of the Lands, ſeems to have been uſed in the 


eighth Century, as may be learned from the fol- 


lowing remarkable Story. When the Normans, 
(whether Sigefredus or Rollo was their Commander, 
| is 
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is. uncertain) arrived at the Coaſt of Nenſtria, 
that they might have the. Pretence of ſome Injury 
done them, . to wage War - againſt the Inhabi- 
tants, they ſent a young Stripling aſhore, adorned ' 
with a golden Chain; not queſtioning but thoſe 
who firſt encountred him would ſeize upon it, 
which they earneſtly wiſhed. The Stripling be- 
ing aſked by the Inhabitants, If he would ſell or 

barter. the Chain? anſwered, He would, They 
having again, aſked him, What Price he would 
have ? he told them, He would take what Price 
they pleaſed. The Inhabitants, ſmiling at his 
Simplicity, took the Chain from him, and, as 
the Price thereof, gave him a Handful of Duſt 
from the Ground. But that Joke coſt them dear : 
For the Stripling returning to his Countrymen, 
and having told them what had happened, they 
immediately landed their Forces, and took Poſ- 
ſeſſion of the Country. The Inhabitants aſking 
by what Law they d that, they anſwered, By 
the beſt and juſteſt of alt Laws: A young Stri- 
ling of theirs had been publickly infeft-in theſe 
7 s, by the Delivery of Earth, as the aceuſtom- 
ed Symbol; and that not without paying for 
them: Therefore they took Poſſeſſion of their 
own Lands, acquired by Law, and not by War. 
Theſe Symbols are various, according to the 
Conſtitution and Laws of every Nation, or as the 
Laws are altered in themſelves. It has been al- 
ready told, in the Title of Seins, That in Scot- 
land, the way of giving Poſſeſſion before the 
Reign of King James I. was very uncertain; and 
in the Borough-laws, cap. 56, we are informed, 
That when any Man 9 his Tenements or Naß 
; 5 7 
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he who ſells ſhall fland within the Houſe, and 
come furth of it; and the other who buys ſhall 
tand without it, and ſhall enter in it; and the ane 
ſhall give to the Provoſt an Penny for bis paſſing 
furth, and the other ſhall give an . for his 
Entry and Seiſin. And if tho exchange Lands (be 
Permutation) belwixt them, ilk ane of them foall 


give ta Pennies. 

The Symbols at this Time avnevally Ip DEE 
ctice with us, may be reckoned, 1m, as 
bear ſome Reſemblance to the Subject to be 
ſeſs' d, and, being Part thereof, have ſome 2 
nity to natural Poſſeſſion; or, 2do, Such as are 
merely ſuppoſititious, and introduced by Cuſtom, 
to repreſent the Delivery or Inveſtiture. 

To the firſt of theſe bel Infeftments in 
Lands, by the Delivery of Earth and Stone there- 
of upon the Ground of the ſamen; and it'is ab- 
ſolutely neceſſary, when a Notary gives Infeft- 
ment, that he and all the Parties neceſſarily pre- 
ſent thereat, be actually the Ground of the 
Lands: For Craig relates, that a Seiſin was found 
null and falſe, although it bore, Theſe Things were 
done upon the Ground of the Lands; becauſe the 
Parties were not upon the fixed Ground thereof, 
but had put Part of the Ground of the Lands 
within their Shoes. Nevertheleſs this, by Law 
or Cuſtom, may be otherwife altered in Caſes of 
Neceſſity; as, Infeftments of Lands lying in Nova 
Scotia, were appointed to be taken at the Caftle- 
gate of Edinburgh. 

Infeftments of Annualrent, if it is paid in Mo. 
ney, the Symbol thereof is Earch and dives of the 
Ground, and a Penny Money; but if the Annual. 
rent 
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rent is paid in Victual, the Symbol uſed to ſigni- 
1 Delivery of Poſſeſſion, is a Fel of Vi- 
al, and Earth and Stone. 
- Tnfeftments in Corn-mills are given, by Deli. 
very of the Clap and Happer as the Symbols; 
ds in Waulk-mills, by the Trams thereof, But 
if theſe Mills ſhould want the Clap and Happer, 
or the Trams, the Notary muſt cauſe make ſome- 
what as a R ntation thereof, which ke muſt 
uſe in place of them. 


Infeftments of Parformpe and Vicarage Teinds _ 


are; for the firſt, a Handful of Corn, Stubble, 


Straw and Graſs; and for the latter, a Fleece of 
Wool, or a little Wool. 

- Infeftmentsin Patronages of Churches or Chap- 
Thar ry are, 'by Delivery of a Bible or Pfalm- 
book. 

Symbols uſed in Infcfiments of Salmon, or 
White Fiſhings, are, bows Delivery of -the T ny 
Net and Boat. 

The Symbol uſed in the infefting of an Heir in 
a Tenement within a Royal Burgh holding Bur- 
gage, is by Haſp and Staple of the Door of the 
Tenement, and Earth and Stone of the Ground 
thereof. 

Under the laſt Head, may be bench 
che Delivery of a Scroll or Cap, as the Symbol of a 
Civil, and the Delivery of a Batton for any Mili- 
tary Offices ; the Delivery of a Book and Key to 
the Profeffor of a College in the Common-hall 
thereof; and in the Inſtitution of Miniſters, the 
Delivery of a Bible within the Pariſh-church : 
But as to the Manſe and Glebe, the Symbol was 
the ſame as in other Infeftments of Lands, viz. 


by 
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by Earth and Stone; but this Infeftment is now 
in diſuſe. | 
And laſtly are comprehended under this Head, 


the Symbols uſed in Reſignations of both kinds, 


VIZ, "os Staff and Baſton; and theſe Symbols in 
Reſignations, by a ſpecial Act of Sederunt, dated 
1xth February 1708, are enjoined with Certifica- 
tion, That if Reſignation. be made hereafter in 
the Superior's Hands, by any other Symbol than 
Staff and Baſton, that the Lords will not ſuſtain 
ſuch Reſignations, or Seiſins following thereupon 
but that the ſame ſhall be void and null. by 
This Act of Sederunt was made upon a Com- 
petition betwixt \Calderwood of Pitteadie and Sir 
Thomas Young of Roſebank, whoſe Infeftment in a 
Tenement in Edinburgh the Lords ſuſtained, al- 


beit it carried, Reſignation to have been made in 


the Magiſtrates Hands by the Symbols of Earth 
and Stone, and the Procuratory bore Warrant to 
reſign by Staff and Baſton. The Reaſon of the 


' Deciſion, as given by Forbes, was, That upon 


ſearching the Town Records, Earth and Stone 
appeared to have been the ordinary Practice. 


I come next to ſet down fuch Inſtruments as 
are uſually requiſit for the Extinction of heri- 
table redeemable Rights; but before I enter upon 


that Subject, I thought it not improper to pre- 


miſe ſomewhat anent Reverſions, and ve the 


Notary a ſmall View thereof as contained in our 


ſeveral Law-books, whereby he may the more ea- 
fly conceive the Import and Meaning of theſe 
Inſtruments, Of all which in the next Title. 


I. 


P 
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Ti T. M | 
nds, of Reverfons, and of the Inftruments neceſ- 


sin ſary for the Extinction of heritable redeem- 
ated able Rights. 


fica- 
in HE Word Reverſſon comes from the Latin 
than Word reverto, a reverting, or returning back 


tain, again; and may be deſcribed to be, A real Evi- 
on; dent, by which one Perſon obligeth himſelf to another, 
bat notwithſtanding be is beritably infeft in certain 
om- Wl Lands, yet how ſoon the Annailzier, his Heirs or 
1 Sir Aﬀnies, ſhall make payment to him of a certain 
in a Sum of Money, or confign the ſame in a reſponſal 
„ al- Perſon's Hand, to be forthcoming to his Uſe upon the 
de in Wl Premonition of 4 competent Time, that he ſhall bold 
arth WW tbe Lands lawfully redeemed from him, and ſpall re- 
nt to nounce and rediſpone the ſame in competent Form in 
t the ¶ favours of the Annailzier, and redeliver to him the 
upon Wh whole Rights and Securities made to him thereanent. 
tone Reverſions are twofold; legal, and conven- 
tional. 
Legal Reverſions are ſuch as deſcend not from 
the Agreement of Parties, but from ſpecial Law 
or Statutez as, the Redemption of Lands ad- 
judged within ten Years after the Date of the 
Adjudication, by A# 62. Parl. 1. Charles II- 
Conventional Reverſions are ſuch as proceed 
from the ſpecial Agreement and Conſent of Par- 
ties, and the Nature of the Contract itſelf. And 
it is to be remarked, that all Reverſions are ſtricti 
juris; i. e. they muſt be judged of literally, and ſo, as 
that the Perſon who heb the Right to redeem _— 


9 
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by our Law is called the Reverſor) may not 
claim or get more than what is preciſely expreſſed 
in the Contract; which is in Law, and the 
Judge, to be interpreted ſtrictiy; for the Words 
thereof are not to be expounded by a benign In- 
terpretation in favour of either Party, but are to 
be taken in their natural and ordinary Significa- 
tion. Beſides, the Tenor of the Reverſion is not 
to be extended to Perſons or Caſes not expreſſed: 
And likewiſe all and every one of the Proviſions 
and Conditions, Sc. ſet forth therein muſt be li- 
terally obſerved, otherwiſe the Order of Redem · 
ption will be void. 


Of old, Reverſions were only perſonal Obligh Obligns, 


tions, binding the Perſon to w 
were wadſet; and the Clauſe of de Rs Was 


_y ingroſſed in the Charter: For Skeen, de 


7 F. in explaining this Word, ſays, That 
in in old imes the Clauſe of Reverſion was inſert 


in the Charter, as was manifeſt by divers Charters 
given by K. David II. in the Regiſters, which 
contain the Tenor of Reverſion after the Clauſe 
Tenendas & habendas, (and gives the Form of ſuch 
a Charter, dated in anna 1419); but that in his Time 
the Charter was given by the Seller of the Lands, 
and the Reverſion by the Buyer thereof, ſeverally, 
ſealed and ſubſcribed; and the Buyer kept the Char- 
ter, and the Annailzier kept the Reverſion. Which 
Form appears to have had its beginning in the Days 
of K. James III. for in AF 28. Parl. 5. of that 
Prince, the buying and ſelling of Lands by Char- 
ter and Seiſin, and the taking again of Reverſions, 
is called a new Invention: And by the ſaid Act it 
is ſtatute, that Reverſions ſhall be of force, ir 
only 
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only againſt the firft Wadſetter himſelf, but al 
againſt all his Succeſſors in the Wadſet-lands; 
wherefore Reverſions at this Time are accounted 
as heritable and real Rights, effectual againſt ſin- 
gular Succeſſors. ö | 

Reverſions being either legal or conventional, 
as has been told above; the Deſtitution or Re- 
demption of them is either by a voluntary Renun- 
ciation of the Wadſet- right, and Infeftment fol- 
lowing thereupon, or by Law, when Proceſs of 
Declarator is raiſed for that Effect. And if the 
Reverſor ſhall diſcharge the Reverſion, the In- 
feftment thereby becomes irredeemable, and cea- 
£9 be a Wadſet. And this Diſcharge of the 
Reverſion muſt be regiſtrate; as the A 16. Parl. 
22. James VI. directs, otherwiſe it will not be ef- 
fectual againſt ſingular Succeſſors: Or if the Wad- 
ſetter ſhall voluntarily renounce the Wadſet-right, 
that Renunciation, or Grant of Redemption, muſt 
alſo be regiſtrate, in Terms of the above cited 
Act, otherwiſe it will have no Effect againſt a ſin- 
gular Succeſſor in the Wadſet. | 

Declarators of Redemption muſt be diverſely 
gone about in legal Reverſions, and in conven- 
tional- 

The Order of Redemption of Adjudications by 
virtue of the legal Reverſion, 4s valid by Premo- 
nition and Conſignation, and. Inſtruments taken 
thereupon 4 wherein there is not appointed a de- 
termined Time upon which the Premonition muſt 
be made, or a determin'd Place where the Con- 
ſignation muſt be made, nor the Perſon of the 
Conſignatary: But the Premonition may be upon 
any Number of Days * for the Conſigna- 


tion, 
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tion, even though it were the ſame Day of the 


gnation muſt be in the way moſt to his Advan- 


tis, tor Premonition to be made, upon ſixty Days, 


Murray contra Lord Yeſter, obſerved by Dur, 


tion was only at Edinburgh, and not at the Pa- 


_ curator, having Power from the Party to require, 
and thgt Inſtruments ſhould be taken thereupon in 


wad 


Premonition, as Craig obſerves. But, if the 
Creditor be perſonally apprehended, the Conſi- 


e, either near the Place of Premonition, or the 
Lands adjudged, or the Pariſh-kirk where they lie, 
or his Dwelling-houſe; allwhichareaccounted com. 
petent Places, where Conſignation may be made. 
But if the Creditor be out 7 the Country, or have 
no certain Abode, Letters of Premonition will be 
obtained from the Lords of Seſſion, periculo peten. 


at the Market - croſs of Edinburgh, Pier and Shore 
of Leith, and for Conſignation to be made in Edin. 
burgh. For by a Deciſion, 22d February 1631, 


the Order was ſuſtained for Redemption of an 
Appriſing near expiring, although the Conſignd- 


riſh-kirk where the Lands lay, or at the Debt- 
or's Dwelling-houſe, he being out of the Country, 
and Edinburgh being reputed the communis pairis 
of all Sco:ſmen, And by another Deciſion, 2 3d 
Fuly 1622, Earl Deſmont againſt Hay, alſo ob- 
ſerved by Durie, the Lords found, That where 
the Party was in the Country, the Order by 
Summons of Premonition, and Citation perſo- 
nally taken thereupon, is void and null; in re- 
gard that in Orders of Redemptions of this Na- 
ture, the Requiſition ought to be made by a Pro- 
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the Hands of a Notary, and before Witneſſes, as 
in all other Redemptions. = 
e 
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Ff the The Order of Redemption upon conventional 
if the Revetſions, is by Premonition and Conſignation, 
"onſ. or Requiſition and Attendance, 
And. Premonition is an Act or Deed, whereby the 
or the Reverſor, or his Procurator authoriſed by a legal 
ey lic Mandate or Procuratory in Writ, premoniſheth 
ones the Wadſetter, his Heirs and Succeſſors, either u- 
made. niverſal or ſingular, in Poſſeſſion, conform to the 
have Tenor of the Reverſion, to appear at the Place of 
vill be Conſignation, and receive Satisfaction according 
peten. ©2 the Reverſion, , Requiſition is, when the Wad- 
Days, ſetter, or other Creditor, rather deſire to have 
0 their Money, than to retain the Wadſet- right, or 
Edin. Right of Annualrent ; In that Caſe they are to re- 
1621. J quire their Money forty Days before any Term, or 
5 ſuch a Number of Days as are contained in the 
of an Ml Clauſe of Requiſition contained in theſe Rights, 
and this is called an Inſtrument of Requiſition : And 
if the Debitor fail to compear at the Day and Place 
contained in the Inſtrument of Requiſition, or, 
compearing, does not pay the Money; then the 
Creditor takes another Inſtrument upon this Or- 
der, called an Inſtrument of Attendagce, and pro- 
teſts for the Penalty and Damages. And in either 
Caſe, whether it be a Premonition or Requiſition, 
it muſt neceſſarily be done by way of Inſtrument, 
and no other ways; as has been obſerved above, 
in the Caſe of Deſmont againſt Hay. | 
Premonition may be upon any Number of Days, 
as Parties agree, and as contained in the Reverſi- 
on, whether it be in a Paper apart, or in gremio 
juris; but generally, in conventional Rights, it is 
ſtipulate to be upon forty Days; and theſe Days are 
lo to be reckoned, oy they be all free, without 
| 2 


count- 


| 
| 
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counting the Day on which the Premonition was 
made 


Premonition may be done either perſonally, or 
at the Wadſetter*s Dwelling-houſe; and the par; 
ticular Dwelling-houſe muſt be deſigned in the In- 
ſtrument, otherwiſe the Premonition will be null; 


as was decided the 13th December 1626, Earl of 


Buccleugh contra Young, obſerved by Durie. If 
the Wadſetter be minor, Premonition muſt be 
uſed againſt the Tutors and Curators, either ge- 
nerally, at the Market-croſs, or perſonally, by 
Letters of Supplement from the Lords of Seſſion, 
and not by an Inſtrument taken at the Market- 


_ croſs; as was found the 15th June 1680, Gordon 
contra Earl of Queenſberry, obſerved by Stair. 
WMWWhen one is to premoniſh a Wadſetter, either 


perſonally or at his Dwelling-houſe, there muſt 


_ neceſſarily be preſent with the Party having Right 
to the Reverſion, or his Procurator authoriſed by 


him, a Notary-Publick, and a ſufficient Number 
of unexceptionable Witneſſes; and there the Party 
himſelf, or his Procurator, exhibits the Letter of 
Reverſion apart, or the Writ bearing the ſame, 
which muſt be read over before the Witneſſes pre: 
ſent; and then the Procurator muſt deliver to the 
Notary his Procuratory from the Reverſor, if the 
by a Procurator, which muſt 
alſo be read over : Which done, the Party, or his 
Procurator, does premoniſh the Wadſetter to com- 


_ pear, the Time and Place mentioned in the Re- 


verſion, and there to receive Payment and Satisfa- 
ction in the Terms thereof; all which muſt be 
carefully putin Writing, and extended by the No- 
fary in the Form of a publick Inſtrument ; for if 

any 
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any of theſe be omitted, the Premonition will be 
null. | | 007 2345 USO. 
Conſignation muſt alſo be done by way of In- 
ſtrument, bearing the Tenor of the Premonition, 
and the production and reading thereof, together 
with the reading of the Roverſion and Procurato- 
ry, the ſame way as is before ſaid of the Premoni- 
tion, and the coming to the Place upon the Day 
prefix*d in the Reverſion and Inſtrument of Pre- 
monition, which may be any Time'of the Day : 
And therefore the Wadſetter muſt attend that Day 
from Mid- day to Sun-ſet, and upon the Wadlſet- 
ter's refuſing to renounce, or not appearing, the 
Particulars contained in the Reverſion, immediate- 
ly after Sun-ſet, are to be' conſigned; according 
thereto, upon publick Intimation, by calling the 
Wadſetter at the moſt patent Door; which muſt 
be done in forma ſpeciſica, and not per equipoliens, 
See Stair's Inſtit. lib. 2. tit. 10. G18. 
The Order of Redemption being thus lawfull 
uſed, the Action thereupon is a Declarator of Re- 
demption; becauſe it is the Order that conſtitutes 
the Redemption, and the Declarator but finds and 
declares it to be orderly proceeded, and decerns 
the Wadſetter to denude himſelf conform there- 
to: And therefore, though the Reverſion be per- 
ſonal, excluding Aſſignies, if that Perſon once uſe 
the Order, he may aſſign it and diſpone the Lands 
as redeemed ; and the Aſſigny, even at any Time, 
will have Intereſt to declare; as was decided 29th 
July 1623, Earl Mariſchall contra Keith, and 3d 
March 1630, Murray contra Myles ;, as alſo fee 
the 6th February 1630, Muir contra Muir, all ob- 
ſeryed by Durie, W i 01 ot DAS IR The 
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thereanent, of the Date 


The Effect of Declarator of Redemption is, 
That it makes the redeemed Lands belong to the 
Redeemer, and makes the Sums conſigned move- 
able, and to belong to the Wadſetter's Executors, 


if he hath accepted the Conſignation, or if Decla- 


rator doth follow in his Lifetime; but if Declara- 
tor do follow after the Wadſetter's Death, the con- 
ſigned Sums will not belong to his Executor, but 
to his Heir, who remains Proprietor of the Wad- 
ſet: But if Declarator paſſes. in the Wadſetter's 
Life, it takes away the real Right of Wadſet; ſo 
the Money comes to be in the Property of the 
Wadſetter as moveable, and falls to his Executors; 
which, until Declarator, is not ſo, ſeeing the Or- 


der may be paſs'd from, Thus far concerning Re- 


verſions. t us now proceed to the Inſtruments 
themſelves, the ſeveral Procuratories requiſit and 
yſual being fully treated of in the next Title. 


Inſtrument of Premonition. 


| T, Sc. (a). In Preſence of me Notary- 
| Publick, and Witneſſes ſubſcribing, com- 
_ rſonally A, as Procurator ſpecially con- 
itute for and in name and behalf of B, conform 
to the Letters of Procuratory granted to him 
„and paſs'd with 
me the ſaid Notary-Publick and Witneſſes after 
ſpecified, to () the perſonal Preſence of C, Heri- 
: = +... 08 


Ta) Some Notaries are accuſtomed to begin theſe Inſiru- 


ments with the Invocation, in the ſame manner as Seiſins. 


(6) But if the Party cannot be found perſonally, then he 


muſt be cited at the Place of his abode. Which Place muſt 
be particularly pointed out in this manner: « N, 2 
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tor (a) of the Lands and others after mentioned, ha- 
ving and holding in his Hands an Contract of Wad- 


ſet (), made and*paſs'd betwixt the ſaid B and C 
on the one and other Parts, dated whereby 


'« ſion-houſe of ——, lying in the Sheriſſdom of ——, and 
« Pariſh of ——, at which Place the ſaid C and his Family 
« preſently reſide. ” Þ 
fa) If the Premonition be to an Annualrenter to receive 
the Sum, upon payment of which the Right is redeemabl& 
then fay, © Annualrenter and Heritor of the yearly Annual- 
rent after mentioned, upliftable yearly forth of the and 
* others under written, lying in manner after ſpecified, having 
and holding in his Hands [ordinarily in theſe kinds of Rights 
* there is no ſeparate Letter of Reverſion, but the Eætract ef the 
« Seifin to follow upon the heritable Bond, in which the Rewer fron 
a bad x7 by a ſpecial Clauſe in the Bond is declared ſufficient 
« for ufing the Order of Redemption; and in this Caſe the Seiſin 
« muſt be extracted, and narrated as follows,] an Extract of a 
« Seiſin, under the Hand of ——, Clerk to, and Keeper of 
« the particular Regiſter of Seiſins, kept at —, for the Shire 
« of ——, (which, by the heritable Bond under written, is 
declared ſufficient for uſing the Order of Redemption of the 
« Annualrent after ſpecified) following upon an heritable Bond, 
“granted by the ſaid B to the ſaid C, under the Sign and 
6 Subleri tion of ——, N. P. of the Date the — Day of 
hy - Years, duly regiſtrate in the ſaid particular Regiſter of 
« Seifins, &c. upon t Day of —— thereafter. 
the which heritable Bond the ſaid B havi 
6 him, &c. [ Here narrate the Bond, and then ada,] as the 
« {aid heritable Bond, and Seiſin following thereupon, more 
« fully proport. But if it be to premoniſh an Adjudger, 
ſay, © Adjudger of the Lands and others after mentioned, ha- 
* vying and holding in his Hands an Extract of a Decreet of 
% Adjudication, obtained at the Inſtance of the ſaid C, againſt 
* the ſaid B, before the Lords of Council and Seſſion, of the 
Pate —— : Whereby the ſaid Lords adjudged, decerned 
and declared the Ground-right and Property ot all and haill, 
Ec. ” Here narrate the Decreet of Adjudication, with the 
Charter and Infeftment following thereupon. 
(5) If the Letter of Reverſion be on a yr apart, it muſt 
be here deduged and narrated. h | 
Iv (for 


bound and obli- 
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(for the Cauſes therein ſpecified) the ſaid B fold, 
annailzied, impignorated and diſponed, &c. [ Here 
narrate the Contract of Wadſet and Clauſe of Rever: 
ion therein contained, in the ſame Manner as in'the 

\ Procuratory ; and then add,] as the ſaid Contract 
of Wadſet more fully bears: And ſicklike, having 
and holding in his Hands, the foreſaid Letters of 
Procuratory, made and granted by the faid B to 
the ſaid A, authoriſing and impowefifig him to 
make the Premonition after ſpecified; and follow 
forth the haill Order of Redemption in manner 
under written. Which (a) Contract of Wadſet, 
containing the Clauſe of Reverſion above mention- 
ed, together with the Procuratory above expreſs'd, 
the ſaid A, Procurator foreſaid, gave and delivered 
to me Notary-Publick, to be read and publiſhed 
in Preſence of the Witneſſes under written; and 
which accordingly I did. After the Production, 
Exhibition, and publick reading of which Con- 
tract of Wadſet and Procuratory above mentioned, 
the ſaid A, as Procurator ſoreſaid, in Name and 
Behalf of the ſaid B, made due and lawful Inti- 
mation and Premonition to the ſaid C, to com- 
pear (), upon Whitſunday Eve next to come, be- 
ew1ixtl 


{a) Or, “ Extract of the Seiſin above mentioned, bearing 
* the Reverſion above ſpecified, together with the Procura- 
4 tory above expreſs d, the ſaid 4, H.. Or, © Decreet of Ad- 
«* judication, t r with the Procuratory, &c.” 

(6) Or if it be for Redemption of Lands adjudged, ſay, 
* within the ſaid C his Dwelling-houſe of ——, in the Shire 
« of —, 1 jo 1 ee which the 
« Lands and o j the 
5 Years next to — 232 and down- 


« lapling thereof; and then and there to accept * 


Day of 


— 
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twixt Sun: riſing and down-paſling thereof, within 
the new Seſſion-houſe of Edinburgh, at that Place 


where the Commiſſaries ule to ſit in Judgment; 


and then! and there to receive from the ſaid B, or 
his Procurators in his Name, the foreſaid Sum 
of ; and that for the Redemption of the faids 
Lands and others contained in the ſaid Contract. 
And ſicklike the ſaid A, Procurator foreſaid, re- 
quired the ſaid C to bring along with him, the 
Time and Place foreſaid, the (a) Contract of 
Wadſet above written, and Infeftment following 
thereupon, with an ſufficient Renunciation and 
Grant of Redemption of the ſame, in favours of 
the ſaid B, and his Heirs and Succeſſors; all to be 
delivered up to the ſaid B, or his Procurators in 
his Name, the Time and Place foreſaid: With 
Certification to him, if he failzie to compear, or, 
compearing, ſnould refuſe to grant the foreſaid 
Renunciation, and deliver up the ſame, with the 
Writs above ſpecified; then, and in either of theſe 
Caſes, the ſaid B, or his Procurator in his Name, 


from the ſaid B, or his Procurators in his Name, the fore- 
« ſajd& Sum of Money foreſaid, with the Expences of the 
« Infeftments, and Compoſition to the Superiors ; an Account 
« whereof the ſaid 4, Procurator foreſaid, did require from 
the ſaid C, to the end the ſamen, in caſe of abſence or re- 
« fuſal, may be conſigned in manner after mentioned; and 
that for the lawful Redemption, looſing and outquitting from 
« the ſaid C, of all and haill the Lands and others above ad- 
« judged, lying as ſaid is. And ſicklike the faid 4, Procu- 
« rator foreſaid, required the ſaid C to bring along with him, 
« the Time and Place foreſaid, the Decreet of Adjudication 
above mentioned, with the Abbreviate thereof, Grounds of 
the ſamen, and Infeftments following thereupon, with a 
“ ſufficient Renunciation, c. 0 
(a. Or, © heritable Bond above written.“ 


U would 
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10 would confign the Sums of Money above menti. 
oned, in the Terms (a), and after the Form and 
1! Tenor of the Reverſion above written in all Points, 
1 Whereupon, and all and ſundry the Premiſſes, 
[1 15 ; Sc. (8). * & en 


Tuſtyument of Premonition for Redemption of Land 
adſet, at the Inſtance of Tutors, and containing 
Letters of Supplement againſt Tutors and Cura. 


tors, &c 


A T, c. In Preſence of me Notary-Publick 

ſubſcribing, and Witneſſes after mentioned, 
compeared perſonally 7, Mieſſenger, Procuratot 
lawfully conſtitute by A and B, 'Tutors-teſtamen- 
tary to K, for their Intereſt,” to the effect unde 
4 written, by their Letters of Procuratory of the 
05 Date ; and likewiſe as Meſſenger and Sherif 


(a) If of Lands adjudged, add, conform to the Tenor 
a Wo Acts of Parliament, made anent legal Reverſions, i 
— oints. 5 

When Premonition is made to the Wadſetter, Annual 
renter or Adjudger, at their Dwelling-houſes, the Inſtrument 
muſt bear this Order immediately after the cloſe thereof, and 
before the Notary ſubjoin his Docquet, and the Witneſſes ſub 
ſcribe, as follows: And in rd the ſaid C could not be 
a 323 apprehended, therefore I the ſaid Notary-Pablick 
— or his better Certioration of the Premiſſes, af 
« fixed and left at and upon the moſt patent Door or Gate of 
his Dwelling-houſe o an full, authentick and exact 
« Copy of this preſent Inſtrument, ſubſcribed by me, bearing 
„ the Witneſſes above written their Names Deſignations f 
«+ therein inſert, and hereto ſubſcribing.” It is likewiſe to be tl 
obſerved, that as all theſe kinds of Inſtruments, and Wn 
all Inſtruments neceſſary in the Redemption of heritable re- 
deemable Rights, are Writs of Importance, therefore the No- n 
tary ought to ſubjoin thereto his long Docquet, | 
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in that Part ſpecially conſtitute by his Highneſs's 
Letters of Supplement paſs'd under the Signet, to 
the effect under written, of the Date And 
the ſaid T, having in his Hands the foreſaids Let- 
ters of Procuratory, and Letters of Supplement 
nder the Signet, together with the Contract of 
adſet, containing therein the Reverſion after 
ſpecified, paſs'd to the perſonal Preſence of C, 
dne of the two Heirs-portioners ſerved and retour- 
d to the deceagd D; and alſo to the perſonal 
Prefence of E, Daughter and Heir to the deceas'd 
her Mother, the other Siſter and Heir-portioner 
of the ſaid deceasd D, procreate betwixt her and 
her Huſband; and alſo to the perſonal Preſence 
pf the ſaid G for himſelf, and as Tutor and Ad- 
miniſtrator of Law to the ſaid E his Daughter; 
and in like manner to the perſonal Preſence of H 
and J, Tutors and Curators to the ſaid C, for their 
Intereſts : And after reading and, publiſhing 2 | 
[rits above narrated, in Preſence of the ſeve 
Perfons aboye named, made to them ſeverally 
he Intimation and Premonition under written, 


Annual , , . 

trmen{Likeas, the Day forefaid, the faid 7, at com- 
reof, ani mand of the aid Letters under the Sig- 
efſes fub Inet, and Procuratory, pals'd-to the Market-crols 


f——, Head-burgh of the Sheriffdom of ——, 
within which the faid C and E, and the ſaid Tu- 
ors and Curators above ſpecified, preſently dwell; 
nd there, after the crying of three ſeveral Oyeſ- 
ſes, open Proclamation, and publick reading of 
vſe to bei the foreſaid Letters and Procuratory, in his igh- 
gener 2 neſs's Name and Authority, and alſo for and in 
e the No- name and behalf of the ſaid K and her Tutors for 
their Intereſt, made due _ lawful Intimation 255 

2 re- 
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Premonition to them, and to all others the Tutors 


and Curators of the ſaid C and E, if they any have, 
for their Intereſt, to compear within St. Giles 
Kirk of Edinburgb, at that Place thereof where the 
Tomb of the deceas'd Earl of Moray is ſituate, 
the fifteenth Day of May next to come, being 
Whitſunday-even, in this inſtant Year and 
then and there, the foreſaid Day, betwixt the Sun- 
N and down- paſſing thereof, to receive from 


the ſaid K, and her Tutors and Curators foreſaid, 


or their Procurator in their Names, the Sum of 
Ten thouſand Pounds Scots Money, and that for 


the lawful Redemption, looſing and outquitting 
. from the ſaids C and E, their Heirs and Aſſignies, 


and frae the ſaid G, for himſelf, and for his own 
Right and Intereſt of all and haill the Lands, c. 
and others mentioned in the foreſaid Letters and 
Procuratory, lying——, wadſet by the deceas'd 
M, to the alſo deccas'd D, his Heirs and Aſſig. 
nies, in Manner and under Reverſion as is rehear- 


ſed in the foreſaid Contract, Letters of Procura- 


tory, and Letters under the Signet; and to which 
Lands and others foreſaid the ſaid K, and her Tu- 
tors for their Intereſt, have Right in manner ſpe- 
cified in the ſamen Letters under the Signet, and 


Procuratory foreſaid; and alfo to hear and fee the 


faid K, and her Tutors for their Intereſt, or their 
Procurator in their Names, obſerve, keep and ful- 
fil, to the ſaids C and E, and the ſaid G, for him- 
ſelf, and as Tutor and Adminiſtrator of Law to 
the ſaid E his Daughter, and likewiſe to the Tu- 
tors and Curators above named, and to all others 


the Tutors and Curators of the ſaids C and E, if 
they any have, for their Intereſt, the haill Terms 


and 


T . [ r  a£ 
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and Conditions preſtable by the ſaid deceagd M to 
the ſaid deceas'd D, as contained in the ſaid Con- 
tract of Wadſet in all Points, upon the granting 
of an lawful Renunciation and Grant of Redempti- 
on to and in favours of the ſaid &, her Heirs and 
Aſſignies, of the ſamen Lands and others above 
rehearſed; with Certification, if they failzied, the 
faid K or her Procurator would conſign the Sum of 
Money above mentioned in terms of the Reverſion 
above ſpecified. This the ſaid Meſſenger and Pro- 
curator did after the Form and Tenor of the ſaids 
Contract, Letters of Procuratory, and Letters paſsꝰd 
under the Signet, in all Points. Of the which 
Letters paſsd under the Signet, the faid , Meſ- 
ſenger, affix*d and left an juſt and authentick Co- 
py at the foreſaid Market-croſs: And upon all 
and ſundry the Premiſſes aſked. and took Inſtru- 
ments, ane or mae, in the Hands of me Notary- 
Publick ſubſcribing. Theſe Things were done 
betwixt the Hours of three and ſeven in the After- 
noon, Day, Month, Year of God and King's Reign 
reſpectively Above written, before theſe Witneſſes, 
wiz. to the Premonition of the Perſons above na- 
med, perſonally apprehended, as faid is, L, O, P 
and Q; and to the foreſaid Premonition at the 
Market-croſs of „R, S, T and I, ſpecially 
called and required to the Premiſſes. 


Inſtrument of' Premonition againſt one preſently forth 
of the Kingdom. | 4 


T, Sc. The which Day, in preſence of me 
Notary-Publick, and Witneſſes ſubſcribing, 


: 


compeared perſonally A, Meſſenger, and Sheriff 
in that part, having and holding in his Hands 
| dur 
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our Sovereign Lords Letters of Premonition, da. 
ted and ſignet ——, raiſed at the Inſtance. of B,. 

againft C; and paſt, at Command of the ſaid 
Letters, with me and the ſaid Witneſſes, to the 
Market-croſs of ' Edinburgh, Pier and Shore of 
Leith, reſpectively and ſucceſſively, and at each 
of theſe Places, after the crying of three ſeveral 
Oyeſſes, open Proclamation, and publick read: 
ing of the ſaid Letters, he, in his Majeſty's Name 
and Authority, lawfully warned, premoniſhed.and 
required the ſaid C, becauſe he is preſently forth 
of the Kingdom, upon ſixty Days Warning, to 
compear within -—, upon the —— Day of 
| next to come; in this inſtant Year ; and 
there, betwixt Sun-riſing and down-going there · 
of that Day, to receive from the. faid B, or his 
Procurator in his Name, (a) all GENES 


(4) Or,“ an Ten Merk Piece of Gold; and that for the law- 
ful Redemption, looſing and outquitting from the ſaid C, of 
* all and dall the Houſes, Tenements, &c. diſponed by the ſaid 
« to the ſaid C his Son, his Heirs and Aſſignies, heritahly, but 
under Reverſion conform to his Diſpoſition, dated ; and 
in which the ſaid C is infeft, under Reverſion, as is teſtified by 
« his Seifin, dated » duly regiſtrate ; and which Houfes, 
© Tenements, c. lying as ſaid is, were declared redeemable 
« by the ſaid B from the ſaid C and his foreſaids, by Payment 
* making to him or them of the ſaid Ten Merk Piece of Gold, 
at any Time in his own Lifetime allenarly ; and that upon 
S granting an ſufficient and lawful Renunciation and Grant of 
Redemption, containing thereintil an Procuratory of Refigna- 
« tion, for reſigning the ſaid Houſes and Tenements,  &e. in 
te the Hands of the Provoſt, or any of the Bailies of the ſaid 
% Burgh of „to be made, ſubſcribed and delivered by 
the ſaid C, in favours of the ſaid B his Father, his Heirs 
* and Aſſignies whatſomever; and to hear and ſee the {ai 
« Houſes, Tenements, &c. lawfully redeemed, looſed an 
* outquitted, and the ſaid Reverſion lawfully and duly facif 
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of ſix thouſand Pounds Scots: Money; and that for 
Redemption of all and haill the Lands, &c. diſ- 
fr by the ſaid B, in favours of the faid C, 
eritably; but under Neverſion, conform to the 
Contract of Wadſet paſt betwixt them, of Date 
, and in which the ſaid C was infeft by Sci- 
fin following thereon, dated ——, and regiſtrate 
; and to hear and ſee the ſaid Reverſion ob- 
temperate and fulfilled in all Points, after the 
Form and Tenor thereof, upoh the granting of a 
valid Renunciation, and delivering the ſame, and 
the ſaid Contract of Wadſet and Seiſin, to the 
ſaid B; and made Certification to the ſaid C us 
effeirs, and left and affix d an juſt and authentick 
Copy of the ſaid Letters upon the ſaid Market - croſs 
of Edinburgb, and another juſt and authentick Copy 
of the ſamen upon the ſaid Per and Shore ofß 
Leith, Upon the which, and all and ſundry the 
Premiſſes, Sc. 


288 FI HAS ZEEI NLE F LF 


0 e 3 
ki  "Inferument of Confignation. 
50 A T, Sc. compeared perſonally A, as Procu- 
HK rator for, and in name and behalf of B, ſpe- 
able cially conſtitute, conform to the Letters of Pro- 


pant curatory granted to him thereanent, of the Date 
eic, — ., and paſt with me Notary-Publick and 


mY © fied, obtemperate and fulfilled by the ſaid B to him, con- 
* form thereto, in all Points: With Certification to him, if 
faid © he failzie, the ſaid Ten Merk Piece of Gold ſhall be con- 
| by © ſigned in the Hands of any RE Man, living within the 
lehre * ſaid Burgh of ——, to be ing to the uſe of the 

. * ſaid C and his foreſaids, ſor the Redemption of the faid 
wy AN, Houſes, Tenements, Sc. Of the which the faid 
tif ** A Meſſenger affix d and left, c. as above. 


Wit- 
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Witneſſes after ſpecified, to the New Sefſion-hbufe 
of Edinburgh, to that Part thereof where the Com- 
miſſaries uſe to ſit in Judgment; having and hold- 
ing in his Hands (a) an Contract of Wadiet, 
made and paſt betwixt B and C on the one and o- an 
ther parts, dated —— ; whereby (for the Cau- WW fai 
ſes therein ſpecified) the ſaid B fold, annailzied, MW in 
impignorated, and diſponed to the ſaid C, his Pa 
Heirs and Succeſſors, &c. [ Here narrate the Con. ¶ rec 
tract] as the faid Contract of Wadſet more fully Na 
bears; and ſicklike, having and holding in his 
Hands the foreſaid Letters of Procuratory, made 
and granted by the faid B to the ſaid A, authori- . 
ſing and impowering him to make the Premoni- i «« 
tion, and perform the reſt of the Order after 
ſpecified, in manner under written; and ſick- WM © 
like, Having and holding in his Hands the ſaid 
Inſtrument of Premonition, under the Sign and 
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00 Or, an Extract of a Sciſin under the Hand or No. 


1 * tary-Publick, of Date ——, following upon an heritable A 

3 « Bond, dated ; by which the ſaid B became bound 8 

1 « to infeft the ſaid C, his Heirs, c. in an Annualrent of .. 
= | 46 „ payable forth of the Lands of , and others 


0 therein mentioned, and by which the ſaid Annualrent is de- 

1 « clared redeemable, in manner therein ſpecified, and that a 
| « Copy of the Bond, or Extract of the Seiſin thereon, ſhould . 
Þ be ſufficient for uſing the Order of Redemption under writ- 
j ten, as the ſaid Extract, ſigned by , Keeper of the 
1 «« Records of Seiſins for the Shire of „in which the ſaid 
BY « Seiſin was regiſtrate, bears. Or, an Extract of a De- 
« creet of Adjudication obtained at the Inſtance of the faid 
« C, againſt the ſaid B, before the Lords of Council and Seſ- 
4 ſion, of the Date ; whereby the ſaid Lords adjud- 
\ Jl: * ged, decerned, and declared the Ground-right and Property 
it « of all and haill, Sc. | Here narrate the Decreet of Adjudi- 
cation, with the Charter and Infeftment follewing thereupon.) - FF .. | 


Sub- 
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Subſcription of —— Notary-Publick, of the Date 
, bearing, That the ſaid A, as Procurator for, 
and in name and behalf of the ſaid B, duly and 
lawfully authoriſed for that effect, had due 
and lawful Intimation and Premonition to the 
ſaid C, to compear (a), at the Date hereof, with- 
in the New Seſſion- houſe of Edinburgb, at that 
Part thereof above mentioned; then and there to 
receive from the ſaid B, or his Procurator in his 
Name, the foreſaid Sum of ——, and other Sums 


(a) Or, * within the Pariſh-church of , in the Sheriff 
dom of ——, within which the ſaid Lands and others above 
« adj e. do ly, upon this Day, being the Day of — 


„ Procurator in his Name, the foreſaid accumulate Sum of 


% Money, and Annualrents thereof, with the Expences 


« of the Infeftment and Compoſition to the Superior; an 
« Accompt-whereof the ſaid 4, Procurator foreſaid, did re- 
« quire from the ſaid C, to the end the ſamen, in caſe of his 
" þ (wb or Refuſal, might be conſigned in manner after 
« mentioned ; and that for the lawful Redemption, loofin 

and outquitting from the ſaid C, of all and haill the La 
and others above adjudged, lying as faid is: And alſo bear- 
9 1 That the ſaid 4, Procurator foreſaid, had required the 
« ſaid C to bring along with him, the Time and Place forefaid, 


the Decreet of Adjudication above mentioned, with the Ab- 


« breviate thereof and Grounds of the ſame, and Infeftments 
« following thereupon, with an ſufficient Repunciation and 
Grant of Redemption of the fame in favours of the ſaid B, 
* his Heirs and Succeſſors, all to be delivered up to the faid 
B, the Time and Place foreſaid: With Certification, if he 
* failzied to compear, or, compearing, ſhould refuſe to grant 
the foreſaid Renunciation, and deliver up the fame with the 
* Writs above ſpecified ; then, and in either of theſe Caſes, 
the faid B, or his Procurator in his Name, would confign 
the Sums of Money above written, in the Terms of, and 
conform to the Tenor of the Acts of Parliament made anent 
legal Reverſions, in all Points.” | 


ears, betwixt Sun-riſing and Sun-ſetting ; and then 
and there to receive and accept, from the ſaid B, or his 
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due by the Clauſe of Reverſion above ſpecified; 
and to hear and ſee the haill other Conditions 
preſtable by the Reverſor fully performed; as the 
faid Procuratory, and Inſtrument of Premonition 
following thereupon, more fully bear. And which 


(a) Contract, containing the Clauſe of Reverſion 


above mentioned, Procuratory for making the ſaid 
Premonition, and performing the reſt of the Or- 


. der under written, in manner after mentioned, 


and Inſtrument of Premonition following there- 
upon, of the Dates, Tenors and Contents above 
expreſſed, the ſaid A, Procurator foreſaid, gave 
and delivered to me the ſaid Notary-Publick, to 
be read and publiſhed in preſence of the Witneſſes 
under written. All which accordingly I did. Af. 
ter producing, exhibiting, and publick reading of 
the which Writs, particularly above mentioned, 
in preſence of the ſaid Witneſſes and others pre- 
ſent, the ſaid A, as Procurator for, and in name 
and behalf of the ſaid B, (5) did take out, 
number, and tell down, in current Money, ha- 
ving Paſſage and Courſe of Payment, (c) the ſaid 
Sums, upon Payment or Conſignation whereof 

the 


a) Or, © Extract of the Seiſin above ſpecified. ** Or, 
« Extract of the Decreet of Adjudication, ” 

(6) If he who hath the redeemable Right in his Perſon does 
not compear, then you muſt add, in regard the ſaid C was 
* abſent, and failzied to compear this Day and Place, to the 
effect above mentioned, notwithſtanding of the Premonition 
above ſpecified, did cauſe make publick Intimation to the 
ſaid C, by cal ing him openly and publickly at the moſt 
patent Door of , after the crying of three ſeveral Oy- 

eſſes, as uſe is, and thereafter, &c. ” 

(Or, if it be conſigning of Sums due by Adjudication, ſay, 
* the ſoreſaid accumulate Sum of —, and Annualrents 
| 5 « thereof 
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the Lands and others above ſpecified are re- 
deemable, in manner particularly above men- 
tioned ; and required him, or any Perſon in his 
Name impowered by him, to accept thereof, and 
receive the ſamen, and to deliver up to him, as 
Procurator for, and in Name of the ſaid B, the 
foreſaid Contract of Wadſet (a), and Charters and 
Infeftments following, thereupon, with an ſuffi- 
cient Renunciation and Grant of Redemption of 
the ſame, containing Procuratory of Reſignation, 
and all Clauſes needful, to and in favours of the 
ſaid B, his Heirs or Aſſignies, to be cancelled, 
deſtroyed, or kept, uſed and diſpoſed upon, by the 
ſaid B and his foreſaids, as their own proper 
Writs and Evidents, in all Time coming. And 
the ſaid C (6) having compeared, the Time and 
Place foreſaid, did offer to accept and receive the 
foreſaid Sum, and to deliver up the Writs parti- 


thereof from the Date of the Decreet of Adjudication to this 
« Day and Date, with the Sum of ——, [There ought to be con- 
« figened a Sum exceeding the Expences of the Infeftment and 
« Compoſition to Superiors 3] to the Effect that out of the firſt End 
© thereof, the ſaid C may have the Sums truly expended for 
the Expences of Infeftment following upon the ſaid Decreet 
of Adjudication, and Compoſition to the Superior, as the 
« ſame ſhall be liquidated by the Lords of Council and Seſſion, 
jn the Proceſs of Declarator of Redemption to follow here- 
upon; and required the ſaid C to accept thereof, and receive 
the ſame, and to deliver up to him c.“ 

{a ) Or, © heritable Bond, or, Decreet of Adjudication, c. 

(6) But, if neither the Perſon or any impowered by him 
appear, add, nor no Perſon in his Name, authoriſed and 
impowered by him, having compeared to receive the ſaid 
Sum, and deliver up the particular Writs above mentioned, 
with an ſufficient Renunciation and Grant of Redemption of 
the ſame, containing Procuratory of Reſignation, and all 
other Clauſes neceſſary ; therefore, Ic.“ 
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cularly above expreſſed : (a) But having offered 
no Renungiation and Grant of Redemption, at 
leaſt no formal one, containing Procuratory of 
Reſignation and other uſual and neceſfary Clau- 
les; therefore the faid A, as Procurator for, and 


in Name and Behalf of the ſaid B, having waited 


and attended till Sun- ſetting ſaid Day, at the Place 
of Redemption above written, did conſign the 
foreſaid Sum of Money (+) in the Hands of 

„then and there preſent; who accordingly 
received the ſame, to be forthcoming for the Uk. 
and to the Utility and Behoof of the ſaid C: And 
proteſted, That the Lands and others above writ- 
ten (c) were, and might be holden and repute, 
looſed and outquitted, from the faid C and his 
foreſaids, by the. faid B his Conſtituent, in the 
Terms of, and conform to the Tenor of the (4) 


| Reverſion above ſpecified in all Points; and that 


(a) Or, if it be conſigning Sums due by Adjudication, ſay, 


hut the Accompt of Expences of the Infeftment, and Com- 


6 poſition to the Superior, being very extravagant, and not 
« | ruted; beſides that he offered no Tae Ke and Grant 
<«< of Redemption, at leaſt no formal one containing the uſual 
« and neceſlary Clauſes ; therefore, c.“ 

(b) And add here,“ and Annualrents thereof from the 
«& Date of the Decreet of Adjudication to this Day and Date, 
« together with the Sum of Money foreſaid, to the End 
„ the ſaid C might be paid of his Expences, as the ſame 


„ ſhould be modified by the Lords of Seſſion in the Declarator 


after mentioned.“ 

(c) Or, if it is an Infeftment of Annualrent, ſay, “ That 
ds the Annualrent or yearly Duty above written, and Lands, 
„ Ge, out of which the ſame is upliftable.” _ 

4) Or, if it be conſigning Sums due by Adjudication, add, 
1 = and Acts of Parliament made anent legal Reverſions in 
« all Points.?“ 5 | 


Php 


90 
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the faid B may have full Regreſs, Ingreſs and 
Acceſs, in and to the Lands and others above 
written; and the ſaid C excluded and debarred 
therefrom, in all Time coming: And further 
proteſted, That the ſaid C might be liable to his 
Conſtituent in the Expences of an Proceſs of De- 
clarator of Redemption to follow hereupon, and 
of all other Coſt, Skaith, Damages and Expences 
the ſaid B ſhould fuſtain, ſuffer and incur through 
and by the ſaid C his not receiving of the Sums 
of Money above written, conſigned through his 
Default as faid is, and not delivering up the (a) 
Wadſet- right and others above written, with an 
ſufficient Renunciation and Grant of Redemption 
of the ſame, containing all Clauſes needful, in 
the Terms, and after the Form and Tenor of the 
) Reverſion, Procuratory, and Inſtrument of 
Premonition above written, for making the Con- 
ſignation above ſpecified, in all Points. Where- 
upon, and all and ſundry,” Sc. al 


Inſtrument of Requiſition. 


T, Sc. in Preſence of me Notary -Pu- 

blick and Witneſſes ſubſcribing compeared 
perſonally A, as Procurator for, and in name 
and behalf of B, ſpecially conſtitute, authoriſed 
and impowered to the Effect after mentioned, 
conform to the Letters of Procuratory granted 
to him thereanent of the Date ; and paſt 
with me Notary-Publick and Witneſſes after 


{a) Or, © heritable Bond,” or, Decreet of Adjudication.” 
(2) Or.“ Acts of Parliament anent legal Reverſions in all 
« aints,” | 


ſpe- | 
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ſpecified, to the perſonal Preſence of C (a), Rever- 
ſor of the Lands [or yearly Annualrent] under writ- 
ten ; having and holding in his Hands an. Contra& 
of Wadſet, [or heritable Bond], Sc. [ Here nar- 
rate the diſpoſitive Clauſe in the Wadſet, or Obligement 
to infeft in the heritable Bond, and Clauſes of Rever- 


ſion and Requiſition, then add,] as the ſame bears, 


Which Contract of Wadſet, [or heritable Bond] 
together with the Procuratory above expreſſed, 
impowering the ſaid A to make the Requiſition 
after mentioned, and fallow forth the reſt of. the 
Order in manner under written, he gave and de- 
livered to me the ſaid Notary-Publick, to be read 
and publiſhed in preſence of the Witneſſes under 
written. Which accordingly I did. And after 
the producing and publick reading of the Writs 
above mentioned, the ſaid A, as Procurator foreſaid, 
in preſence of me the ſaid Notary Publick and 
Witneſſes after ſpecified, did duly and lawfully 
premoniſh and require the ſaid C () to compear 
within, &c. [ Here name the Place of Redemption, 


a) Or, © to ——, the Manſion-houſe of C, lying in the 
% Sheriffdom of and Pariſh of , at which Place the 
« ſaid C and his Family preſently reſide,” if the Reverſor 
was premoniſhed, at his Dwelling-houſe. 

( J Requiſition, as well as Premonition muſt be made to 
the Tutors and Curators of the Reverſor, if he be Minor, ei- 
ther by requiring them perſonally, or by Letters of Supple- 
ment at the Market-croſs of the Head-burgh of the Shire 
where the Minor reſides ; Or, if the Reverſor hath no certain 
Place of Abode, or is forth of Scot/and, he muſt be cited at the 
Market-croſs of Edinburgh, Pier and Shore of Leith, by Let- 
ters of Requiſition under the Signet. In both which Caſes the 
Inſtrument of Requiſition may be framed from thoſe of Pre- 
monition in the like Caſes mentioned above, ſo that it was 
thought needleſs here to repeat them. 


upon 


| * . 
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er- upon the Term of —— next to come, betwixt 
rit- W Sun-rifing and down-paſling thereof; and then 
act and there to pay and deliver to the ſaid B, or his 
ar- Procurator in his Name, the foreſaid Sum of 
ent WM — (a), under the Penalty above mentioned; 
er- and, upon Payment, to accept and receive from 
ars, the ſaid B, or his Procurator in his Name, an 
1d] valid and ſufficient Renunciation and Grant of 
ſed, WM Redemption of the Premiſſes, together with the 
tion ſaid Contract of Wadſet, Charters and Infeft- 
the ments following thereupon, in favours of the ſaid 
de- B and his foreſaids, to be uſed and diſpoſed upon 
ead WW by the ſaid C as his own proper Writs and Er * 
der W dents in all Time coming; and that for the law- 
fter ful Redemption, looſing and outquitting of the 
rits W Lands and others above mentioned, from him 
aid, and his foreſaids, in perpetuum. Whereupon, and 
and all and ſundry the Premiſſes, &c. 


Inſtrument of Attendance. 


T, Sc. compeared perſonally A, as Procu- 
rator for, and in name and behalf of B, 
ſpecially conſtituted, authoriſed and impowered 
by him, to the Effect after mentioned, con- 
torm to the Letters of Procuratory granted to him 
thereanent, of the Date and paſt with me 
the ſaid Notary-Publick, and Witneſſes after 
ſpecified, to the New Seſſion-houſe of Edinburgb, 
to that Place g where the Commiſſaries u- 
ſually ſit in Judgment; having and holding in 


G Or, if it be Infeftment of Annualrent, add, . and 
* bygone Annualrents thereof reſting preceeding the ſaid 


erm.” 


1pon his 


w_— 
— — 4 * . 
* * 2 ” 2 


3 — — 


Per 9 


* * 
= * 


r 


4 33 


1 


168 The Office of a Netaty-Publick. Part Il 


r 
— 
2 — * * ” 1 
— —— * wet. * — s Nen . ES! "WT" . oc. 
2 _ "hy — ae © , 4 
> — p N 2 a . - x . "EY LADS. a — * - — 
hm EO : - . n - 
: _—— — — — 5 — 2 
ͤU—. . — —U᷑ — — 2 A 4 — 8 R . 7 * N 
. — — a — 8 n nd wen 
_ U , = 7 
— 
* 


his Hands an Contract of Wadſet [or heritable 
Bond}, Sc. ¶ Here narrate the diſpoſitive Clauſe 
of the Wadſet, with the Clauſes of Reverfion and 
Requiſition ; and then add,] and ſicklike, having 
and holding in his Hands the foreſaid Letters of 
Procuratory, made and granted by the ſaid B to 
the ſaid A, authoriſing and impowering him to 
make the Requiſition after mentioned, and per. 


form the reſt of the Order in manner under writ- 


ten; and further, having and holding in his 
Hands an Inſtrument of Requiſition, under the 
Sign and Subſcription of —— Notary-Publick, 
of the Date ——, bearing, That the ſaid A, as 
Procurator for, and in name and behalf of the ſaid 
B, ſpecially authoriſed tgr that effect by the Pro- 
curatory above mentioned, did duly and lawfully 
premoniſh and require the faid C to compear, at 
the Place of Redemption above ſpecified, upon 
this Day, being Whitſunday*s-Even, this inſtant 
Year of God One thouſand ſeven hundred and 
forty, betwixt the Sun-riſing and rer e 
thereof; and then and there to pay and deliver 
to the ſaid B, or his Procurator in his Name, 
duly and lawfully authoriſed and impowered for 
that effect, the foreſaid Sum of „under the 
Penalty above written; and, upon Payment, to 
accept and receive up from the ſaid B, or his 
Procurator in his Name, an valid and ſufficient 
Renuntiation, Diſcharge and Grant of Redem- 
ption of the Premiſſes, together with the ſaid 
Contract of Wadſet, Charters and Infeftments 
following thereupon, in favours of the ſaid B and 
his foreſaids, to be uſed and diſpoſed upon by 
the ſaid C, as his own proper Writs and Evidents 


in 
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able in all Time coming 3 and that for the law ful Re- 
/auſe © demptidn, looſing and outquitting of the ſame 
and from the ſaid B and his foreſaids in perpetuum. 


ving And in caſe of his Abſence or Refuſal, proteſted, 

rs of That he might be liable for the Sum of , of 
B to liquidate Expences, oT and attour the- principal 
n to MW Sum above mentioned, and further for all Coſt, 
per- Skaith, Damage and Expences he might happen 
writ- Ml to ſuſtain or incur through the not Payment * 
his M the ſaid Sum, in the Terms of the Clauſe of 

the quiſition above mentioned, in all Points; as che 
lick, ¶ aid Inftrument more fully bears. Which Con- 
t, tract of Wadſet, [or heritable Bond,] with the 
ſaid Ml foreſaid Procuratory for making the ſaid Requi- 
Pro- ſition, Sc. and Inſtrument of Requiſition Fol. 
fully ME lowing thereupon, above ſpecified, of the Dates, 
r, a Tenors and Contents above expreſſed, the ſaid 


A, Procurator forefaid, gave and delivered to me 
ſtant the ſaid Notary-Publick, to be read and publiſhed” 
| and in preſence of the Witneſſes under written. All 
Ming which accordingly I did. After producing, ex- 
liver hibiting and publick reading of which Writs; par- 
ame, ticularly above mentioned, in preſence of the 
4 for faid Witneſſes and others preſent, the ſaid A, as 
r the M Procurator for, and in name and behalf of the ſaid 
t, to B, after having waited and attended at the Place 
w his forefaid, this Day, from Sun-riſing until after 
Cient Sun-ſerting, declared he was ready and willing to 
dem- receive the Sums of Money above written, and 
ſaid give up and deliver the ſaid Contract of Wadſet, 
nents for heritable Bond] with a ſufficient Renunciation, 
g and Diſcharge and Grant of Redemption of the ſame. 
n by All which he did exhibit, ſhow and produce, in 
dents | Preſence of me the ſaid Notary-Publick and Wit- 

in þ 4 neſles: 
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neſſes: And in regard the ſaid C, nor no other 
Perſon in his Name, compeared, to the Effect a. 
bove mentioned, notwithſtanding he the ſaid C was 
openly and publickly called at the moſt patent 
Door of ——, (the Place of Requiſition) after 
the crying of three ſeveral Oyeſſes, as uſe is; 
Therefore the ſaid A, Procurator foreſaid, pro- 
teſted, That the ſaid C might be liable to the ſaid 
B, his Conſtituent, in the ſaid Sum of Mo- 
ney foreſaid of liquidate Expences, incurred 
through Failzie in his not payment of the princi- 
pal Sum above mentioned, Requiſition being duly 
made to him for that effect in manner abpve ex- 
preſſed; and further, that he may be liable to the 
ſaid B for all Coſt, Skaith, Damage and Expen- 
ces he ſhall happen to ſuſtain or incur through the 
not payment of the principal Sum above exprel- 
ſed z and that it may be leiſum and lawful for his 
faid Conſtituent to uſe all manner of Execution 
and Diligence, both perſonal and real, againſt the 
ſaid C, tor the Sums above mentioned, the one 
but prejudice of the other. Whereupon, &c. 
Theſe Things were done within , betwixt 
the Hours of and in the Evening, after 
Sun-ſet, before and in preſence of, &c, 


Ii Tr. 2 
Of Procuratories. + , 


Y Buſineſs in this Title is not to enquire 
M nicely into the ſeveral Powers given to 
Procurators, or what they are liable in if they 
do not perform in the expreſs Words of their Pro- 


curatory or Mandate; but only to ſet down * 
5 | 2 
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of the ordinary and moſt uſual Procuratories in 
particular Caſes, whereby a Notary-Publick may 
be enabled, from theſe Examples, to form and 
draw up any other kind of Procuratory whatever, 
according as the different Buſineſs requires, and as 
his own good Judgment ſhall direct. 

Whoever reads Stair or Mackenzie their Inſti+ 
tutions, will find a Procurator or Mandatar de- 
fined to be, One who is employed to de or manage 
any Buſineſs gratuitouſly z and that moſt Mandates 
are free, and may be refuſed, though Precepts may 
not, when the Party upon whom they are drawn 
hath Power from the Drawer ; and that Manda- 
tars are liable for exact Diligence, & culpa leviſ- 
ima, becauſe, although the Mandate be only gra- 
tia mandantis, yet the very Nature of it implies 
Diligence; but by the Nature of the Contract, 
Mandatars, ſeeing their Undertakings are gra- 
tuitous, ought only to be liable for ſuch Dili- 
gence as they uſe in their own Affairs, and the 
Mandator ought to impute it to himſelf that he 
made not choice of a more diligent Perſon ; which 
our Cuſtom followeth : But ſtill there muſt be 
bona fades. | * 

By our Practice, formally extended Procurato- 
ries are requiſit to authoriſe the Notary's Deed in 
making Reſignation, Premonition and Conſigna- 
tion, and Requiſition and Attendance; as has been 
ſeen in the preceeding Titles treating of theſe In- 
ſtruments. 

Procuratories of Reſignation in favorem, are or- 
dinarily adjected to Diſpoſitions, and run thus: 
And for effectuating the foreſaid Infeftment by 
<< Reſignation, I, by 2 Preſents, make and 

2 


con- 


- 
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« conſtitute A and B, and each of them, con- ¶ ſitic 
“ junctly and ſeverally, my very lawful and irre- to! 
% yokable Procurators, for me, and in my Name, I «< | 
<« to reſign, ſurrender, overgive and deliver; t 
e likeas I, by theſe Preſents, reſign, ſurrender, 6 ] 
<& overgive and deliver, all and haill [ Here &« | 
« the. Lands are repeated; then ſay, ] lying as 
<« ſaid 1s, together with all Right, Title, Intereſt, IM < * 
Claim of Right, Property and Poſſeſſion, pe- 
« titor and poſſeſſor, that I, my Heirs and Suc- WM © 
* ceflors, had, have, or any ways may claim or 
e pretend thereto, or to any Part thereof, in WW «© 
« Time coming, in the Hands of my immediate I. 
« Superior or Superiors of the ſame, preſently Wl «« 
being, or that ſhall happen to be for the Time, Wl <« 
* or of his or their Commiſſioners having Power iW < 
to receive Reſignations in his or their Names; 
in favours, and for new Infeftment of the ſame il < 
to be made and granted to the ſaid C, his Heirs WW <« 
or Aſſignies whatſoever, heritably and irre- 
« deemably, as ſaid is; and thereupon Acts, In- 
c ſtruments and Documents needful, to aſk, lift 
„and raiſe, and generally all and ſundry other 
Things concerning the Premiſſes, to do, uſe 
« and exerce, which, to the Office of Procurato 
<« in ſuch Caſes, by the Law and Cuſtom of Scot- 
and, is known to appertain, and which I might 
« do myſelf it I were perſonally preſent ; promi- 
« ſing to hold firm and ſtable all and whatſoever 
Things my faids Procurators, or any of them, 
in the Premiſſes lawfully does or cauſes to be 
« done, without Revocation.“ 
When an apparent Heir who is not infeft, dif- 
pones his Lands, there is adjected to the Diſpo- 


fition 


* 
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fition a Procuratory for ſerving the Diſponer Heir 
to his Predeceſſor, and for refigning, thus: And 
ce becauſe J am not yet infeft and ſeiſed as Heir 
«to the ſaid deceas'd A my Father, in the Lands, 
« Barony and others above diſponed ; therefore 
« I, by theſe Preſents, make and eonſtitute B 
« and D, and each of them, conjunctly and ſe- 
« verally, my Procutators, for me, and in my 
Name, to purchaſe and procure Brieves forth of 
« our Sovereign Lord's Chancery, for procuring 
„ me to be duly and lawfully ſerved and re- 
« toured neareſt and lawful Heir- male to the ſaid 
« deceas'd A my Father, in the Lands, Baro- 
« nies, &c. above diſponed, or to any other of 
« my Predeceſſors who died laſt veſted and ſeiſed 
therein; and to raiſe, and to cauſe proclaim 
« the Brieves for that Purpoſe, and to expede the 
« Service, arid to compear for me thereat, and 
« to return the fame to the Chancellary, and to 
« take Inſtruments, and to do all other Things 
« requiſit concerning the ſerving me Heir in ſpe- 
« cial and Heir in general to the ſaid deceas'd 4 
e my Father, or others my Predeceſſors, which 1 
« could do myſelf if I wer&perſonally preſent z 
« and afterward to procure me infeft therein, by 
« raiſing Precepts upon the ſaid Service; and to 
« cauſe regiſtrate my Seiſin : And I being ſo in- 
« feft and ſeiſed, with Power to my faids Pro- 
« curators, conjunctly and ſeverally, as ſaid is, 
now as then, and then as now, to reſign, &c, 
« likeas I, if I were already infeft in all of them, 
and then as now reſign, &c.” | 
When the Diſpoſition of the Lands is to #he 
Superior, the Procuratory of Reſignation — 
tain 
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tained therein is ad remanentiam, thus: To re. 
<« ſign, Sc. in the Hands, and in favours of the 
& ſaid A and his foreſaids, ad perpetuam remanen. 
% tiam; to the Effect that my Right of Property 
5 being conſolidated in his Perſon with his own 
4 Right of . e of the ſame, all and haill 
« the Lands, Sc. and others above expreſſed, fo 
& holden, may remain and abide with him and 
* his foreſaids heritably and irredeemably perpe- 
« tually in all Time coming: And thereupon 
cc Acts, Sc. I 

But it ſometimes happens that theſe Procura 
tories are omitted in the Diſpoſition; in which 
Caſe Procuratories per ſe, (as they are called) are 
granted of the following Tenor. 


Procuratory of Refigna tion of Lands by one in the 
King's Hands, in 9 of himſelf and his Heirs, 
with a Reſervation of his Lady's Liferent ; with 
ſome Variations. 


E it known to all Men by thir preſent 
Letters, me A of , heritable Pro- 

prietor of the Lands and athers under written, 
for the Care and Regard that the ſamen Lands 
and others after ſpecified may remain with my 
own Poſterity, and that the Heritors thereof may 
continue in the Surname of A, and for other good 
Cauſes and Conſiderations moving me, to have 
made and conſtitute ; likeas I, by thir Preſents, 
make, conſtitute and ordain „and ilk 
ane of them, conjunctly and ſeverally, my very 
lawful and irrevokable Procurators, for me, and 
in my name and upon my * to . at 
What- 


Ti 
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whatſomever Place, Day or Time lawful, and 


there, be Deliverance of Staff and Baſton, as 


Uſe is, with all condign Reverence and due Hu- 
mility as becometh, to reſign, ſurrender, over- 
give and deliver; likeas I, for me, my Heirs and 
Succeſſors, reſign, &c. (a) all and haill | Here 
inſert the Lands] together with all Right, 
Intereſt, Claim of Right, Property and Poſſeſſion, 


petitor and poſſeſſor, which I, my Heirs or Aſ- 


ſignies, had, have, or any ways may claim or 
pretend thereto, or to any Part thereof, in the 
Hands of our SovereignLord the King's Majeſty, 
or his Succeſſors, my immediate lawful Superiors 
thereof, or his or their Commiſſioners, having 
power to receive Reſignations in his or their 
Names; in favours, and for new Infeftment there- 


of () to be made and granted to me, and the 


Heirs- 


(4) If there be any Proviſions or Reſtrictions, you may add, 
with and under the expreſs Proviſions and Conditions after 


« thed.” 

(4) If the Procuratory be granted for new Infeftment to be 
given the Son, reſerving the Father's Liferent, it will run thus: 
* to be made and 
« Deceaſe to G, my eldeſt lawful Son procreate betwixt me 
and the deceas'd D my Spouſe, and the Heirs lawfully to be 
« procreate of his Body, in Fee: which failing, to return to 
me, my Heits-male lawfully to be procreate of my Body 
in any ſubſequent Marriage; which all failing, to my Heirs 
« or Aſſignies whatſomever ; with and under the expreſs Con- 
« ditions and Proviſions after ſpecified, to be contained in the 
* ſaid Infeftment in manner under written: Providing always, 
« likeas it is hereby expreſly provided and declared, That the 
foreſaid Infeftment to be granted to the ſaid & my Son, is 


and ſhall be in full Contentation and Satisfaction to him of 
all former Provifions, Bonds, Obligations and others what- 
* ſomever, that he or his Heirs and 


273. 


itle, 


granted to myſelf in Liferent, and after my 


rs may * 0 


— 


— 


% way whatſoever, (except my own good Will e © 
e 
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Heirs-male lawfully procreate or to be lawfully 

reate of my Body, and the Heirs whatſomever 
awfully to be procreate of their Body; whom 
failing, to the Heirs-female lawfully procreate or 
to be procreate of my Body, and the Heirs of 
their Bodies; the eldeſt Heir-female being al- 
ways obliged to marry a Gentleman of the Sur- 
name of A, or of any other Surname who, and 
the Heirs to be procreate betwixt them, ſhall ſuc- 
ceſſively and perpetually in all Time thereafter 
be obliged to take upon them, uſe and carry the 
Surname and Arms of A; wherein if they fail, 
they ſhall amit and tyne all Benefit of the Lands, 
Barony and others above mentioned, both Prin- 
cipal and Warrandice, and the ſamen ſhall ac. 


« aſk, claim or crave of me, be virtue of the Contract of Mar: 
* riage made and paſt betwixt me and the ſaid deceas'd D my 
“ Spouſe on the one and other parts, or any other manner of 


« And further, it is provided and declared, That, in caſe it 
* ſhall happen the ſaid G to depart this Life without Heirs of 
* his own Body, and that thereby the foreſaid Lands return to 
my other Heirs-male to be procreate by me with any other 
« lawful Spouſe ; in that Caſe the ſaids Heirs male or female 
* ſhall be holden and obliged to content and pay to 
« my Daughters of the ſaid firſt Marriage, their Heirs, Execu- 
* tors or Aſſignies, the Sum of ——, equally to be divided 
% amongſt them; and in caſe any of my ſaids Daughters 
* ſhall deceaſe before Marriage or Majority, then the Far of 
* the Daughter ſo deceaſing ſhall accreſce and belong to the 
Daughter or Daughters ſurviving, equally and proportional- 
* ly among them ; which Sum of is and ſhall be in full 
n and Satisfaction to them of all they can aſk, 
claim or crave be the Deceaſe of the ſaid G: With the 
* which Proviſions and Conditions above written thir Preſents 
are tr gg by me, and accepted of by my ſaid Son and hi: 
«  forelaids, no other ways. Acts, e Se.“ 


creſce 


Mar. 
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creſce and pertain to my next- apparent Heir or 
Heirs of Tailzie, who ſhall have Right to the 


Lands and others above ſpecified, ſicklike as if 


the Party failing had never been infeft therein, 
nor had had Right thereto ; and ſhall have Power 
to purſue Actions of Reduction, Declarators of 
Adjudications, and all other Actions neceſſary for 
eſtabliſhing their Rights of the Lands and others 


above written in their Perſon upon the ſaid Con- 


travention; and failing of Heirs-female lawfully 
to be procreate of my own Body, then to any o- 
ther Perſon or Perſons that I have already, or ſhall 


now or at any Time hereafter nominate, deſign 


and appoint. my Heir or Heirs of Tailzie, by a 
Writ under my Hand, to ſucceed, to the Lands 
and Barony and others above rehearſed, and un- 
der ſuch. Proviſions, Reſtrictions and Qualificati- 
ons as ſhall be contained therein, which the Per- 
ſons ſo to be nominate ſhall be holden to per- 
form and fulfil; and failing of ſuch a Nomination, 
or the ſamen being made and thereafter revoked 
or cancelled by me, (which ſhall always be in my 
Power during my Lifetime) then to my neareſt 
Heirs or Aſſignies whatſomever, heritably and 
Irredeemably, in due and competent Form: Pro- 
viding always, that the ſaid Heirs, as well male 
as female, of my own Body, as the Heirs to be 
contained in the ſaid Nomination, ſhall be obliged 
and liable; likeas, by the Acceptation of thir Pre- 
ſents, and Infeftment to follow hereupon, they 
oblige themſelves to perform and fulfil the haill 
Proviſions, Qualifications, Reſtrictions and Re- 
ſervations mentioned in a Bond of Proviſion grant- 
ed by me, of the Date , and relative here- 

: 8 5 unto; 
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47 unto; and for fulfilling whereof this preſent Pro. 
| curatory is granted: Reſerving always to B my 
ia Spouſe her Liferent-right of the forefaid Lands, 
| and that in lieu and place, and in full Contentation 
and Satisfaction to her, of all whereunto ſhe is pro- 
vided by her Contract of Marriage, as is exprefly 
rovided in the Diſpoſition of the ſaids Lands and 
er. made by — to me, and Charter follow. 
ing thereon; which Contract of Marriage the 
ſaid B my Spouſe, by Acceptation of the Life. 
rent and Infeftment forefaid, hereby reſerved to 
her, doth /impliciter and abſolutely diſcharge: And 
upon the ſaid Reſignation, Acts, Inftruments and 
Documents, one or moe needful, to take, aſk, 
lift and raiſe, and generally all other Things neceſ- 
fary thereanent to do, which 1 might do myſelf 
if I were perſonally preſent ; promiſing to hold 
firm and ſtable all and whatfomever Things that 
my ſaid Procurators, or any of them, in the Pre- 
miſſes, lawfully does, but Revocation. Regiſtra- 
MET 7 | | 


Procuratory for ſerving one Heir to his Father on 
Paper apart. | 
E it known toall Men by theſe Preſents, me 
B A, now of B, eldeſt lawful Son and apparent 
eir to the deceas'd Cof B, to have conſtitute and 
ordained; likeas I, by the Tenor hereof, make, 
conſtitute and ordain D and E, and ilk ane of 
them, conjunctly and ſeverally, my very lawful 
and irrevokable Procurators and ſpecial Errand- 
bearers, to the Effect under written; giving, 
granting and committing to them, and ilk _ of 
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them, conjunctly and ſeverally, as faid is, my 
very full, free 'and irrevokable Power, expreſs 
Bidding, Mandate and Charge, for me, and in 
my Name, to raiſe Brieves forth of our Sovereign 
Lord's Chancery, directed to the four ordinary 


Macers before the Lords of Council and Seſſion, 


and to the Sheriffs and Bailies reſpectivè of the 
Sheriffdom of L and Regality of M, ſpecially con- 
ſtitute by our Sovereign Lord's Commiſſion, to 
the Effect after ſpecified, for obtaining me ſerved 
and retoured neareſt and lawful Heir general and 
ſpecial to the ſaid deceas'd C my Father, inall Lands, 
Heritages, heritable Offices, Annualrents, and o- 
thers wherein he died laſt veſt and ſeiſed as of 
Fee; and to cauſe proclaim the ſaids Brieves, and 
me to be ſerved and retoured Heir forefaid ; and 
to retour my Service to the Chancery, and to ob- 
tain. 22 upon my ſaid Service, for pur- 
chaſing and obtaining me infeft in the Lands and 
others foreſaid, and to cauſe put the ſaids Pre- 
cepts to due Execution, in all Points; and gene- 

ly all and ſundry other Things, to do, uſe and 
exerce thereanent, ſicklike, and as freely as 1 
might do myſelf if I were perſonally preſent, or 
that to the Office of Procuratory in ſuch Caſes is 
known to appertain z promiſing to hold firm and 
ſtable all and whatſoever Things that my ſaids 


Procurators, or any of them, lawfully do or 


cauſe be done, but Revocation, 
for Preſervation, Cc. 


Regiſtration 


Z 2 Proct- 


— 3 


% form to his Letters of Nomination dated 
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E it known to all Men by theſe Preſents, me 

A, (a) heritable Proprietor of the Lands 

and others under written, and having undoubted 
Right to the Reverſion thereof in manner after 
mentioned: Foraſmuchas, (5) by Contract of 
| ane er re tt Wadſet, 


(a) If the Reverſor be minor, the Procuratory muſt be 
made with Conſent of his Curators; in which Caſe ſay, * with 


e the ſpecial Advice and Conſent of — my Curators, for 


* their Intereſt.” But if the Reverſor be under Pupillarity, the 
Tutor acts alone; and if he be nominated by the Father, ſay, 
C, Tutor nominate to 4 by the deceas'd D his Father, ” 
.” But] 

he be a Tutor of, Law, ſay, C, Tutor of Law ſerved and 
<< retoured to A, conform to my retoured Service dated. 
And if he be a Tutor-dative, ſay, C, Tutor-dative to 4, 
* conform to my Letter of Tutory under the Quarter-ſeal 
7 2 . and repeat the Tutor's Name in its proper 

(b) If the Procuratory be to premoniſh an Annualrenter to 
receive his Money due by heritable Bond, ſay, © I, by my he- 
© ritable Bond dated „(for the Cauſes therein ſpeci- 


fied), band and obliged me, with all convenient Diligence, 


and upon my own proper Charges and nces, to duly 
« validly and lawfully infeft, veſt and ſeiſe B, his Heirs and 
% Afſſignies whatſoever, heritably and under Reverſion always 
& in manner after ſpecified, in all and haill an yearly Annual- 
* rent of One hundred Pounds Scots Money, or in ſuch an An- 
« nualrent as ſhould be due for, or agreeable and correſpon- 
« dent to the principal Sum of Two thouſand Pounds Scots 
Money, by the Laws and Acts of Parliament of this King- 
« dom for the Time, yearly to be NS * and taken at two 
“Terms in the Year, Candlemas and Lammas, be equal Por- 


„ tions, forth of all and haill my Lands of ——, [Here take in 
1 the Lands,) lying within the Parochin of 


„and Sheriff- 
dom of „or forth of any other Lands and Heritages 


s pertaining to me, where-ever the ſamen ly within this u 
, 


LI 
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Wadſet, made, paſt and perfected betwixt me 
and L, on the one and other Parts, of the Date 
the — Day of Years, I (for the Cauſes 
therein ſpecified) ſold, annailzied, wadſet, impi- 
gnorated and diſponed, from me, my Heirs, and 
all others my Aſſignies, to and in favours of the 
ſaid L, his Heirs and Aſſignies whatſoever, heri- 

tably, with and under the Proviſion and Condi- 
tion of Reverſion after mentioned, all and haill, 
Sc. [Here take in the Lands, as in the diſpoſitive 


8. 8 K 5 


«. dom, or forth of any Part or Portion thereof, firſt, beſt and 
4 readieft Mails, Farms, Profits and Duties of the ſamen; re- 
« deemable always the foreſaid Annualrent, —— [ Here take 
« in the Reverſion verbatim, as in the heritable Bond.] But 
if the Procuratory be to premoniſh an Adjudger to receive his 
Money due by Adjudication, ſay, _ the —— Day of 
% Years, O obtained Decreet and Sentence of Adjudi- 
cation at his Inſtance againſt me before the Lords of Coun- 
« cit and Seſſion, adjudging, decerning and declaring the 
« Ground-right and Property of all and haill [ Here take in the 
« Lands adjudged) to pertain and belong to him heritably, 
(under Reverſion, conform to Act of Parliament), for Pay- 
ment and Satisfaction to him of the Sums of Money, Princi- 
& pal, Annualrents and liquidate Expences therein contained, 
« extending in haill, at the Date of the ſaid Decreet of Ad- 
« judication, to the Sum of Three thouſand Pounds Scots Mo- 
« ney, ſalvo jufto calculb, and of the Annualrent of the ſaid ac- 
* cumulate Sum from the Date of the ſaid Decreet of Adjudicati- 
on during the not Redemption; and alſo in Payment and Satiſ- 
« faftion to him of the Expences of the Infeftment to follow 
« thereupon, and Compoſition to the Superior of the ſaid Lands 
« for his Entry thereto; as the ſaid Decreet of Adjudication, of 
the Date foreſaid, with the Abbreviate thereof, duly re- 
« corded conform to Act of Parliament, more fully bears: 
« Conform to which Decreet, and Charter following there- 
60 5 from the ſaid Superior, the ſaid O was, upon the — 
Day of —— Years, duly infeft and ſeiſed in the Lands and 
others above written, as the ſaid Decreet of Adjudication, 


s Charter and Sciſin, more fully proport. *! 


Tv & = & 


* £ 
— 


12 


"oy Lad _— * I * . (®] 


Clauſe 


4 . — — — 
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Clauſe of the Wadſet-right,] (a) redeemable. al. 
ways the Lands and others above expreſs'd by me, 
my Heirs, Succeſſors or Aſſignies, from the. ſaid 
L, his Heirs and Succeſſors in the Wadſet- lands 
and others above rehearſed, by Payment making 
to them, c. [ Here take in the Tenor fr the Rever. 
ion verbatim as in the Contract; and tben add,] 
as the ſaid Contract of Wadſet at more Length 
bears. By virtue of which Contract of Wadſet, 
and Precept of Seiſin therein contained, the ſaid 
L was. duly” infeft and ſeiſed in the Lands and o- 
thers above written; as his Seiſin, dated the 
Day of Years, duly regiſtrate conform to 


the Act of Parliament, more fully bears. 4 


(a) But if the Reverſion be in a Paper apart, you muſt here 
narrate it, and thereafter ſay, as the ſaid Contract of Wad- 
« ſet [or heritable Bond) and Letter of Reverſion in them 
« ſelves more fully proport. as 

(6) If the Procuratory be to premoniſh an Annualrenter to 
receive Money due by heritable Bond, ſay, And ſeeing that 
* I am ready, willing and defirous the foreſaid yearly An- 
* nualrent be redeemed from the ſaid D, and to make pay: 
« ment, &&fc. mutatis mutandis. | 


Others frame theſe Procuratories of Premonition in a ſhorter 
Form, thus : 


E it known to all Men, me „ heritable Deo 

of the Lands and others under written, and having 

ight to the Reverſion after mentioned, [having out the a. 

e Narrative,] to have made and conſtitute and 

„and each of them, conjunctly and ſeyerally, my 

Procurators, for me, and in my Name, to paſs, and, in pre- 
ſence of a Notary and Witneſſes, to premoniſn 

ly, or at his r to attend on Whit next, 

betwixt Noon and Sun - ſet, at —, (the place of Redemption) 

there to receive from me, or my Procurators in m Toms, 

n 8 valid Renunciation and Grant of R ion 


the Subjects after mentioned, the — Brie Mo- 
| = ney 5 


* 
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And now, ſeeing that I am ready, willing and de- 
ſirous to redeem the faid Lands and others above 
written, from the faid L, and to make Payment 
to him of the Sums of Money above written, in 
Terms of the Reverſion above expreſs'd ; there- 
fore wit ye me the faid A, (a) to have made and 
conſtitute, likeas I, by theſe Preſents, make, con- 
ſtitute and ordain Q and R, and ilk ane of them, 
conjunctly and ſeverally, as faid is, my very law- 
ful and irrevokable Procurators; giving, granting 
and committing to them my full, free, plain 


- 


I 


ney 3 and that for the lawful Redemption, looſing and out- 
quitting from the ſaid of all and hajll my Lands of 
—— { Here inſert the Lands) 3 which Lands and others a- 
bove written, with the Pertinents, were diſponed by me to the 
ſaid - „by Contract of Wadſet betwixt us, of the Date 
in which Contract it is provided, That the faid Lands 
and others above mentioned ſhall be redeemable by me upon 
yment of the Sums of Money, in the manner, and upon the” 
1 A expreſſed Kas to II ſee I — 
n other Articles incumbent upon me by the 
id Contract of Wadſet. And further, I hereby grant full 
Power to my ſaid Procurators, or any of them, to appear, af 
the Time and Place above written ; and there to deliver, or 
offer to deliver, to the ſaid , the forefaid Sums of ——, 
on his ting the Renunciation above mentioned ; and, in 
caſe of kis abſence, or refufal to receive the Sams of Money, 
met rg the Renunciation above written, and deliver up 
foreſaid Contract, to confign the faid Sums in the Hands of 
——, and proteſt, That the haill Lands and others above 
mentioned may be held as lawfully redeemed from him, his 
Heirs and Succeſſors, in Terms of the Reverſion above men- 
tioned 3 and t n to take Inftruments, and to do every 
ching elſe that to the Office of a Procurator in ſuch Caſes 1s 
known to appertain, or that I might do my ſelf if I were * 
ſonally preſent. And I conſent to the Reꝑiſtration hereof, c. 


(a) And if the Reverfor be minor, add, © with Adviceand 
«* Conſent of my Curators above named, for their Intereſt." 


Power, 


— — 
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Power, expreſs Bidding, Mandate and Charge, 


for me, and in my Name, and upon my account 
and behalf, to paſs to the perſonal Preſence or 
Dwelling-houſe of the ſaid L; and there, in pre- 
ſence of a Notary and Witneſſes as effeirs, to make 
due and lawful Intimation and Premonition to the 
ſaid L, to compear within (a), Sc. [ Here inſert 
the particular Place of Redemption, ] upon Whit- 
ſunday's Even next to come, in this inſtant Year 
of God, One thouſand ſeven hundred and forty, 
betwixt Sun-riſing and down- paſſing thereof the 


fame Day, to receive and accept from me the ſaid 


A, or my Procurators in my Name, upon Deli- 
very of a valid Renunciation and Grant of Re- 
demption, the foreſaid Sum of Scots Money; 
and that for the lawful Redemption, looſing and 
outquitting from the ſaid L, all and haill the Lands 
and others above written, lying as faid is; and 
alſo to hear and ſee me the ſaid A, or my Pro- 
curators in my Name, obſerve, fulfil and imple- 
ment to the ſaid L, and his foreſaids, the Rever- 


(a) If it be a Procuratory to premoniſh an Adjudger to re- 
ceive Money due by Adjudication, add, © the Parifh-church 
« of ——, within which the ſaid Lands and others adjudged 
« ly, upon the —— Day of —— next to come, betwixt Sun- 
« riſing and Sun-ſetting the ſame Day; and then and there to 
« accept and receive from me the ſaid 4, or my Procuraton 
« in my Name, the foreſaid Sum of Three thouſand Pounds 
« Scots Money foreſaid, and other Sums due by the afore- 
« ſaid Decreet of Adjudication z an Accompt whereof you 
« are hereby required and ſpecially enjoined to require 
« from the {aid O, to the end the ſamen, in caſe of his Ab- 
« ſence or Refuſal, may be conſigned in manner after menti- 
« oned ; and that for the lawful Redemption, looſing and out- 
«* quitting from the ſaid O, all and haill the Lands and others 


: ſion 
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ſion above mentioned, in the haill Points and Ar- 
ticles thereof; and in like manner to compear with- 
in, Cc. (a) 7 inſert the Place of Redemption, ] 
upon the ſaid Y/bitſunday's Even next to come 3 
and there, the ſamen Day, betwixt the Sun-riſing 
and down-lapſing thereof, to really offer and de- 
liver to the ſaid L, or his Procurator i in his Name, 
having his Power for that Effect, the foreſaid Sum 
of „ upon his giving, granting and deliver- 
ing a ſufficient Letter of Renunciation and Grant 
of Redemption, containing a Procuratory of Re- 

ſignation for reſigning the ſame in my Hands, 
and that for the real Redemption, looſing and out- 
quitting of the ſaid Lands and others above re- 
hearſed : And in caſe of the ſaid L his Abſence, or 
Refuſal to receive the ſaid Sum, and grant the Re- 
nunciation and Grant of Redemption aforeſaid, 
containing the Procuratory above ſpecified, and 
deliver up the faid () Contract of Wadſet, and 
Charter and Infeftment following thereupon, then 
and there to conſign the ſame in the Hands of 
, and to proteſt, That the Lands and others 
foreſaid ſhall from thenceforth, and in all Time 
thereafter, be habite, repute, holden and eſteem- 
ed lawfully redeemed, looſed and outquit from 
the ſaid L and his foreſaids, conform (c) to the 


(a) But if the Procurator be to oniſh an Adjudger, 
lay, © _ the ſaid Pariſh-church of , upon the ſid 
y of next to come. 
(4 And if to premoniſh an Adjudger, add, © Decreet of 
« Adjudication, = Abbreviate thereof above written, with 
« the Grounds and Warrants thereof. 
e) And if it be an Adjudication, add here, conform to 
« the Acts of Parliament anent legal Reverſions in all Points.“ 


A a 4 Re- 


— 
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Reverfion above written; and that he ſhall” be 


| holden and obliged to fulfil the ſamen to me the 


faid A, after the Form and Tenor thereof in all 
Points; Acts, Inftruments and Documents need. 
ful anent the haill Premiſſes to aſk; raiſe, lift and 
take, and generally all other Things needful there. 
anent to do, uſe and exerce, that to the Office 
of Procuratory, in ſuch Caſes, by the Laws and 
Cuſtoms of this Realm, is known to appertain 
and belong, ſicklike and as freely in all reſpects as 
I might do myſelf if I were perſonally preſent : 
All which I ſhall hold firm and ſtable, but Revo- 
cation. And for the more Security, Regiſtration 
for Preſervation, &c. or 


Procuratory of Requiſition. | 


k it known to all Men, by theſe Preſents, 
me A, foraſmuchas, (a) by Contract of 


(a) But if the Procuratory be requiring a Sum due by herita- 

ble Bond, in that Caſe the Bond is narrated thus: Foraſmuchaz 
, by his heritable Bond ſubſcribed by him, of the Date——, 
« (for the Cauſes therein ſpecified) band and obliged him, his 
« Heirs and Succeſſors, duly and lawfully to have infeft, veſt 
and ſeiſed me, my Heirs and Aſſignies whatſoever, by Char- 
© ter and Seiſin, in due and competent Form, heritably, under 
« Reverſion in manner after ſpecified, in all and haill an An- 
< nualrent of two hundred Merks Scots Money, or ſuch an An- 
<* nualrent as ſhall effeir and correſpond to the principal Sum of 
four thoufand Merks by any ſupervenient Law for the Time, 
< yearly, to be uplifted and taken at two Terms-in the Year, 
% Candlemas and Lammas, by equal Portions, forth of all and 
“ haill, Sc. [Here inſert the Lands as in the heritable Band,] 
lying within the Pariſh of ——, and Sheriffdom of —, 
or forth of any Part or Portion thereof, firſt, beſt and readieſt 
% Mails, Farms, Profits and Duties of the ſame ; and that by 
two 


2 
7 


eee SY 7 2 I 28. S 
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Wadſet, made, paſt and perfected betw irt N and f 
me on the one and other Parts, of the Date —, 
the ſaid B (for the Cauſes therein ſpecified) ſold, 

annailzied, Wadlſet, impignorate and di dum 
him, his Heirs, and all others his Aſſignies, to andin 
favours of me the ſaid 4, my Heirs and Aſſignies 
whatſomeyer, heritably, with and under the Pro- 
viſion and Condition of Ræverſion after mentioned, 

all and haill, c. ¶ Here tate in the Lands as in the 
diſpoſitive Clauſe of the Contra? of Wadſet]:. Re- 


deemable always the Lands and others above & · 
preſſed, by the ſaid B and his — aids, from me 


the faid A, my Heirs and Succeſſors in the Wad- 
{ct-lands and others aboye expreſſed, by Payment- 
making to me of the Sum paths [Take in here 
the Tenor of the. Rever/ion verbatim as in the Can- 
iratt ,, then add,] Likeas the faid B, by particy- 
lar Obligation contained in the ſaid Con of 
Wadſet (a), in caſe I or my foreſaids ſhould 


pen rather to deſire to — the foreſaid Sum 


— repajg, than to retain the Wadſet· right ( Sam 
above written, then and in that Caſe the ht (9 
bound and obliged him, his Heirs and Succeſſors 
whatſomever, thankfully to content, pay and a- 
gain deliver to me the ſaid A, my Heirs or Aſſig- 
nies whatſomever, all and haill the foreſaid Sum 
of ——, within, Sc. ¶ Here inſert the Place of 
Payment as ſpecified in the Contract, ] at. the Term 


two ſeveral Infeftments and Manner of Holdings { Redeeni- 
able always and y Reverſion the ſaid y yearly Aunualrent 
by the ſaid B, c. [as in the Bond :] as the ſaid heritable - 
« Band, of the Baregg a. in itſelf more fully contains: 
(a) If it be requiring a Sum due by heritable ow. inſert 
the Words beritab th table Bond here,-and where it occurs. 
(4) And inſert " Right © 5 hs 85 
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of Whitſunday's Even, One thouſand ſeven hun- haill ] 
dred and forty Years, to the which Term all Re- the ſa 

uifition for the ſaid principal Sum was thereby led a 
fifpended, or at any other Term of Whitſundays ¶ ſed u 
Even thereafter I or my foreſaids ſhould pleaſe to Ml the ſ 
have the ſame, upon Requiſition of forty Days of {MW men! 
before to be made by me and my foreſaids, or our of al 


lawful Procurators in our Name, to the ſaid B and Evic 
his foreſaids for that Effect, perſonally, ' or at MW Cla. 
their Dwelling-places at the Time, in Preſence of {MW of © 
an Notary and Witneſſes, as effeirs; and in caſe of MM Ler 
Failzie after Requiſition, the ſaid B thereby bound rat? 
and obliged him and his foreſaids to make Pay- rep 
ment to me and my foreſaids of the Sum of — MW boy 
Money of liquidate Expences, by and attour the has 
Principal Sum, but Prejudice to me and my fore-W ſen 
ſaids of our real Right of the Lands and other ilk 
foreſaid, ay and while we be compleatly fatisfied WI ry 
and paid of the Sums of Money above written; an 
I always and my foreſaids, upon the Receipt of | W. 


the ſame, and full and compleat Payment there- th 
of, granting the (a) Lands and others foreſaid ra 
to be law fully redeemed, looſed and outquit, from EX 
me and my Lrefaids, by the ſaid B; and renoun- al 
cing and diſcharging the faid Contract, and In- B 
feftments following thereupon, in favours of the I 
faid B and his foreſaids; and granting to them 9 
ſufficient and valid Renunciations, Diſcharge, and l 
Grant of Redemption for that Effect; and deli- 1 
vering the ſaid (5 Contract, Infeftments, and C 

\ 

0 

8 

( 


| (4 If it be requiring Money due by heritable Bond, ſay, 
* foreſaid Right of Annualrent.” 
(5) And here fay, © heritable Bond, Charters and Infeft- 
ments following thereupon.” F 
: hai 
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haill Rights and Evidents of the ſaid Wadſet, to 
the ſaid B and his foreſaids, to be cutted, cancel- 
led and deſtroyed, or otherwiſe uſed and diſpo- 
ſed upon at their Pleaſure, in Time coming; as 
the ſaid Contract of Wadſet, containing Oblige- 
ment to infeft, Procuratory of Reſignation, Clauſe 
of abſolute Warrandice, Aſſignation to Writs and 
Evidents, Mails and Duties, with the foreſaid 
Clauſe and Obligement of Requiſition, Precept 
of Seiſin, and ſeveral other uſual Clauſes, at more 
Length proports: And ſeeing that I am deſirous 
rather to have the foreſaid Sum of Money 
repaid to me, than to retain the Wadſet-right a- 
bove written; Therefore wit ye me the ſaid A to 
have made and conſtitute, likeas I, by theſe Pre- 
ſents, make, conſtitute and ordain E and F, and 
ilk ane of them, conjunctly and ſeverally, my ve- 
ry lawful, undoubted and irrevokable Procurators 
and ſpecial Errand-bearers, to the Effect under 
written; giving, granting and committing to 
them, and ilk ane of them, conjunctly and ſeve- 
rally, as ſaid is, my very full, free, plain Power, 
expreſs Bidding, Mandate and Charge, for me, 
and in my Name, and upon my Account and 
Behalf, to paſs to the perſonal Preſence or Dwel- 
ling-houſe of the ſaid B, and there, in preſence 
of an Notary and Witneſſes as effeirs, duly and 
lawfully premoniſh and require the ſaid B, to com- 
pear within, Sc. ¶ Here inſert the particular Place 
of Redemption, as in the Clauſe of Requiſition] 
upon the Term of Whitſunday's Even next to 
come, betwixt Sun- riſing and Down-paſling there- 
of; and then and there to pay and deliver to me, 
or my Brocurators in my Name authoriſed for that 


a 
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| : Effect, the forefaid Sum of Money (8); uns 


der the Penalty above — and upon Pay. 
went to accept from me, or my Procurators in 
my Name, an valid and ſufficient Renunciation, 
© Diſcharge and Grant of Redemption of the Pre- 
3 Miſſes, together with the ſaid (5) Contract of 


þ 
3 
. 
1 
i 
is 
1 
| 


Wadſct, Infeftments, and haill Writs and Evi- 
 Bents of the Wadſet-lands and others above men- 
'Hioned, in favours of the ſaid B and his foreſaids, 
do be uſed and diſpoſed upon by them as their own 
Writs and Evidents in all Time coming; and 
chat for the lawful Redemption, looſing and out- 
quittirig of the fame, from me and my foreſaids, 
an perpetuum: And in like manner, to compear 
within, c. upon the ſaid hi ſunday's Even next 
to come, betwixt Sun-riſing and down-lapſing 
thereof, the ſame Day; and then and there, for 
me, and in my Name, and upon my Account 
and Behalf, to accept and receive from the ſaid 
B, or any Perſon impowered by him, the fore- 
aid Sum of ——, and upon Satisfaction and 
© Fayment to deliver up to the ſaid B, or his Pro- 
curator above named, an valid and ſufficient Re- 

munciation, Diſcharge and Grant of Redemption 
che forefaid (c) Wadſet-right, together with 
de foreſaid Contract of Wadſet, Infettments, and 

Ern Writs and Evidents of the ſaid Wadſet- lands, 


10 * it be an improper Wadſet, or an heritable Bond, 
1 — 8 4 Annualrents thereof "_ preceeding 22 


* 2 Or, « heritable Bond, Charter and Scifin following 


JE) I rae of Annualrent, t eo with role To 


44 
© 
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to be uſed and diſpoſed. upon by him and his fort 
faids, as their own Writs and Evidents, in al! 
time coming; and in caſe of the ſuid N his A i 
ſence or Refuſal, to proteſt, That he may be. 1 


able in payment to me of the ſaid Sum of - U 
liquidate Expences, by and attour the . prinerpal "4 
Sum above mentioned, and for all Coſt, Skat. 
Damages and Expences I ſhall happen to ſuſtaim 
or incur through the Not- payment of the fad 
Sum, in the Terms of the Clauſe of Requifition } 
above ſpecified : Acts, Inſtruments and Docu 
ments, &c. A 


Proturatory by a Creditor 10 require a Sum die * F 
a moveable Bond bearing a previous Re L ation. 


E it known, Se. me A, foraſmuchas B, 5 
his Bond, | Here narrate the Baud, as alſe't 

haill Clauſes therein ſpecified relative tu tht 
of Requiſition, | as the ſaid Bond, of the Date fore» 
faid, more fully bears; and now ſeeing Tam de- 
firous to have the foreſaid Sum repaid to m © 1 
Therefore wit ye me the ſaid A to have mate a 

conſtitute, likeas, Fr. [ After inſertidlx the Prov 
curators Names, the Place and Time of Compeas | + 
rante, as in the foregoing Procuratory," add, | and, 
upon Payment, to accept and receive up m | 


me, or my Procurators in my Name, authoriſed 
and impowered for that Effect, the foreſaid Bond; *” 
with an valid and ſufficient Diſ thereof, in _ 
favours of the ſaid B and his forefaids; to'be\cat © 
celled, or otherwiſe uſed and diſpoſed upon by h 8 
and his foreſaids in all time coming ; and in Hz 70 | 
manner to compear —·˙5[— BE: | 
150 N | — OL | 


7 
4 * * 
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for me, and in my Name, and upon my Account 
and Behalf, to accept and receive from the faid B, 
or any Perſon impowered by him, the foreſaid 
Sum of Scots Money of Principal, and haill 
bygone Annualrents thereof reſting preceeding 
the ſaid Term; and, upon Payment and Satisfa- 
ction, to deliver up to the ſaid B the foreſaid Bond, 
with an valid and ſufficient Diſcharge thereof, to 
be cancelled, or otherwiſe uſed and diſpoſed upon 
as his own Writs and Evidents in all time co- 
ming: And in caſe of the ſaid B his Abſence or 
Refuſal, to proteſt, That he may be liable in pay- 
ment to me of the foreſaid Sum of Money 
ef liquidate Expences, by and attour the princt 
pal Sum above mentioned, and of all Coſt, Skaith, 
Damages and Expences I ſhall happen to ſuſtain 
or incur through the Not-payment of the foreſaids 


Sums, in the Terms of the Bond above mentioned: 
Acts, Inſtruments, &c. 


It ſometimes happens that Diſpoſitions or Con- 
tracts of Wadſet bear a Clauſe, That in caſe the 
Rental of the Lands fall ſo as they cannot be 
ſet at the Rent they paid formerly, the Purchaſer 
is obliged to make Intimation thereof. And a 
Procuratory or Mandate for making ſuch Inti- 
mation will run thus: 


A do hereby give full Power, Warrant and 

Commiſſion to B, to go to the perſonal Preſence 
of C, and intimate to him, That the Lands of D, 
formerly belonging to him, and by him diſponed 
to E, from whom I have Right, after my utmoſt 
Endeavour, cannot be ſet in Tack to a TR 
or 


\ 
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for the enſuing Year for more than two hundred 
Pounds Scots Money; and, in Terms of a Quality 
and Clauſe in the Diſpoſition by the faid C to 
the ſaid E, to proteſt, That I ſhall not be ac- 
countable for any more than I receive; and there- 
upon to take Inſtruments in the Hand of a Notary- 
Publick before Witneſſes, as effeirs. In witneſs 

whereof, &c, b 


r. OX 
Of the leſſer, or moveable Inſtruments. 


to inſtruct the in ſuch Inſtruments, as 

it is neceſſary for him to be ſkilled in, touch- 
ing the completing or extinguiſhing of heritahle 
Rights: It remains now to treat of thoſe that are 
requiſite or uſual on other Occafions. And as 
they cannot be well reduced to any regular Me- 
thod, - I ſhall treat of them, Eitber as they are of 
a mixed Nature, tho* moveable in themſelves, yet 
relative to, or affecting Heritage; or ſuch as are 
uſed in the Completion or Tranſmiſſion of move- 
able Nights; thirdly, of Inſtruments ad factum 
præſtundum, and Proteſtations of all kinds; and 
laſtly, of theſe" Inſtruments that are now moſtly in 
deſuetude. | 


I. the e Titles, I have endeavoured 


B b | SE 
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SECTION 
Of mixed Inſtruments. 


| q! 4 1 HE Inſtruments I have thought proper to 
1 diſtinguiſh by the above Title are theſe : 


Inſtrument kenning a Woman to her Terce, 

— of Interruption. 

— the Vaſſal againſt the Superior, anent irri- 
tant Clauſes in the Vaſſal's Charter, or on 
Refuſal of Precepts of Clare conſtat. 

— againſt Teind-maſters. 

— of Ejection and violent Profits. 

— a Tenant againſt the Maſter. 

— 8. the Barons of Exchequer. 

— of Ratification. 


I. As to the firſt of theſe, when there is no Pro- 
viſion flowing from the Huſband in favours of his 
Wife as a competent Fee or Liferent, then ſhe 
muſt have Recourſe to the Proviſions of the Law; 
FI that is, to a Terce ; which is the third of the Te- 
[| nements in which the Huſband died infeft as of 
Pee, provided in Liferent to the Wife ſuryiving, 

by Law or Cuſtom, though there be no Proviſion 

or Paction for that purpoſe, The Original where- 
'h of is from that Obligation upon the Huſband to 
q Yrovide for his Wife; which therefore poſitive 
w hath determined to a third of his Moveables, 

ll if there be Children in the Family; and if there 

hl be none, to a half : But in either Caſe ſhe hath a 
T7 third of his Tenements, But the Relic of a Per- 
I ſon whoſe Eſtate ſtands already affected _ a 

| erce 


art Il, 


ful Wife to the Defund ; 
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Terce to his Predeceſſor's Widow, can claim only 
for her Terce, while the former Tercer lives, a 
third of two thirds of the Eſtate, called upon that 
account the leſſer Terce, Terce extends not to 
Lands within Burgh, or holden Burgage, nor to 
Feu- duties, or other Caſualities of Superiority, nor 
to Reverſions, or Tacks, or Patronage. 

A Terce is eſtabliſhed by a Widow's taking 
Brieves out of the Chancery, directed to Sheriffs or 
Bailies, c. to call an Inqueſt of fifteen ſworn Men, 
and thereby to ſerve the Brieves. Which have 
two Heads: The one, That the Bearer was law-. 
the other, That he- died 
in fee of ſuch Tenements, This is a pleadable 
Brieve, and hath no Retour, but Service alone is 
ſufficient enough to give the Wife Intereſt as other 
Liferenters have. By A 77. Parl. 6. Fa. IV. 
it was ſtatute, That where the Marriage was 
not queſtioned in the Husband's Life, and the 
* Widow was holden and repute his lawful Wife 
in his Time, no Exception in the contrary ſhall , 
be ſuſtained in the Service of the Brieve z but 
&« ſhe ſhall be ſerved and enjoy the Terce, till it 
« be declared in a petitory Judgment, that ſhe 
« was not a lawful Wife.“ 

To the ſerving this Brieve, it is not requiſite to 
call the Heir either perſonally or at his Dwelling- 
houſe. After the Brieve is thus ſerved, the She- 
riff or Bailie, Sc. muſt alſo, if it be demanded, ken 
the Relict to her Terce z which is ordinarily done 


by cauſing the Heir, if preſent, or one for him, 


if abſent, caſt Lots or Cavels for determining 
where the Diviſion ſhall begin, whether at the 
Sun or the Shade; that is, whether the Diviſion 

Bb 2 ſhall 
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ſhall begin at the Eaſt or Weſt : And ſo the Di. 
viſion of the Tenements proceeds by Acres, two 
befalling to the Heir, and one to the Relic; 
wherein there ought to be Marches ſet, and an In- 
ſtrument taken thereupon in the Hands of a No. 
tary-Publick, which is equivalent to a Seiſin. 


Instrument taken on a Precept from the Macers of 
Seſſion, kenning a Woman to ber Terce. 


. # — the Day of.. in preſence 
A of me Notary-Publick and. Witneſſes after 
ubſcribing, compeared perſonally A, as Attorney ; 
for, and in name and behalf of B, Reli& of the ¶ qu 
deceas'd C, and with us paſt to the Ground of the 
Lands and others after mentioned ; Having and 
holding in his Hands an Precept of Kenning, di- 
rect by D and E, two of the ordinary Macers be- 
fore the Court of Seſſion, Sheriffs in that Part, 
lawfully conſtitute to the Effect under written 
which Precept the ſaid 4, Procurator foreſaid, 
exhibited and prefented to F, Bailie in that Part, 
ſpecially conſtitute by the ſaĩd Precept to the Ef- 
fect after mentioned, requiring him to put the 
ſame to due Execution; which Requeſt the ſaid 
Bailie finding reaſonable, he accepted the ſaid Pre- 
cept, and preſented and delivered the ſame to me 
Notary-Publick, to be read to the Witneſſes pre. 
ſent; which accordingly I did, and whereof this 
is the Tenor: We D and E, two of the ordinary 
Macers before the Lords of Council and Seſſion, 
Sheriffs in that Part, lawfully conſtitute to the 
Effect under written; to F, Ce, our Lovits, or 
any one of you, conjunctly and ſeyerally, * 
| an 
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and Officers in that Part, ſpecially . conſtitute, 
greeting. Foraſmuchas, by an Inqueſt of fifteen 
ſworn Men, in a Court holden at Edinburgh 
upon the —— Day of „ in obedience to 
Brieves forth of the Chancery, direct to us to the 
Effect after mentioned, it is found; That the ſaid 
C, Huſband to the ſaid B, died laſt veſt and ſei- 
ſed as of Fee, at the Faith and Peace of our Sove- 
reign Lord the King, in all and haill the Lands 
of — LY narrate the Lands and other — 
which belonged to the Defun#, lying within 
Pariſh of ——, and Sheriffdom o 3 and 
that the ſaid B was lawful Spouſe to the faid um- 
quhile C, the Time of his Deceaſe, which hap- 
pened in the Month of „in the Year 3 
and that therefore, by the Law and Practice of 
this Realm, ſhe ought to have a reaſonable Terce, 
or third Part of all and haill the ſaids Lands of 5 
and other Lands and heritable Subjects above men- 
tioned, (excepting that Part of the ſaid Lands of 
—— Which are provided to G, Relict of the de- 
ceas'd H, and Mother to the ſaid C, in Liferent, 
conform to her Contract of Marriage, and Seiſin 
thereon, in her favours,) kenned and ſet afide to 
her the ſaid B, to be bruiked and poſſeſſed by her 
in Liferent, during all the Days of her Lifetime : 
The Perſons who paſt upon the ſaid Inqueſt have 
therefore ſerved the ſaid to the ſhadowy third of 
all and haill the ſaid Lands and others above men- 
tioned, (excepting as faid is ; ) which ſhadowy * 
third or Teree fell to her by Lot, caſt in our Pre- 
ſence; as in the ſaid B her Service, and our Act 
kenning her to her Terce following thereupon, at 
more length is contained : We charge you * | 
ore 
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fore ſtrictly, and command, that incontinent, this 
our Precept ſeen, ye paſs to the Ground of the ſaid 
Lands of , and there acknowledge, cognoſce 
and ken, and enter the ſaid B, or her Attorn 

in her Name, Bearer hereof, in and to the ſaid 
ſhadowy Terce, or third Part of all and haill the 
faid Lands of „lying as ſaid is, (excepting 
always that Part of the ſaid Lands of » life- 
rented by the ſaid G;) and that by Delivery to 
the ſaid B, or her certain Attorney or Procurator 
in her Name, Bearer hereof; of Earth and Stone of 
the Ground of the ſaid Lands, and other Symbols 
uſual and neceſſary in the like Caſes(@). Thewhich 
to do we commit to you, conjunctly and ſeverally, 
our full Power by this our Precept, which is ſubſcri- 
bed and ſealed by us, at Edinburgh, this Day of— 
Years, before Witneſſes, &c. After reading of the 
foreſaid Precept, the ſaid F, Bailie foreſaid, paſt to 
all and ſundry the ſaids Lands, particularly above 
mentioned, reſpectivè & ſucceſſrve after others; and 
there, by virtue of the ſaid Precept, and Office 
thereby committed to him, (5) he acknowledged, 


a) Sometimes the Terce in the Lands is meaſured off, and 
divided-from the other two Parts by March-ſtones affixed ; and 
the Precept bears, and alſo, that ye cauſe ſurvey and mea- 
« ſure the faid Lands, and ſet and divide off to the ſaid B her 
* ſhadowy third Part thereof, and that ye affix and ſet Meiths 
*« and March-ſtones in all Places needful, for a 
* and bounding the ſaid ſhadowy third falling to the ſaid B, 
from the other two thirds of the faid Lands, conform to the 
« Law and Practice in the like Caſes. ” | 
(6) © he meaſured off, divided and bounded the ſaid B her 
« ſhadowy third Part of the ſaid Lands, from the other two 
« third Parts thereof; and for that end affix d and ſet March- 
* ſtones and Meiths in all Places needful, conform to the 
* Law and Practice thereanent ; and thereafter, c.“ 
cog- 
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cognoſced, kenned and entered the ſaid B, for 
her Liferent-uſe allenarly during all the Days of 
her Lifetime, in and to her ſhadowy third Part 
or Terce of all and haill the faid unliferented 
Lands of „lying as aforeſaid, wherein her 
ſaid umquhile Spouſe died laſt veſt and ſeiſed as 
of Fee; and that by Delivery to the ſaid A, as 
Procurator for, and in Name and Behalf of the 
ſaid B, of Earth and Stone of the Ground of ilk 
ane of the ſaid Lands reſpeftive. . 
and upon all and ſundry the Premiſles, the ſaid A, 
Procurator foreſaid, asked and took Inſtruments 
in the Hands of me Notary-Publick ſubſcribing. 
Theſe Things were done, &c. * 


II. Interruption is either Natural or Civil. Civil 
Interruption is made by Citation, or making a De- 
mand in a Court of Juſtice, or by a Charge of . 
Horning. 

Natural Interruption is, when a Proprietor owns 
or challenges his Right by ſome Fact, and takes 
Inſtruments in the Hands of a Notary upon it; 
which Inſtrument, by A 19. Parl. 1696, muſt 
be recorded in a particular Regiſter at Edinburgh, 
within ſixty Days after the Date, otherwiſe it does 
not militate againſt ſingular Succeſſors, but only 
againſt the Perſon inſtrumented. And of ſuch 
Inſtrument the Tenor follows. 


Inſtrument of | Interruption.” 


A and upon the Bounds of the Lands — 
wa, be on Day of Years, and of his Mx. 

eſty's Reign ors Year, compeared perſo- 
95 nally 
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nally A, heritable Proprietor of the foreſaid Lands, 
and paſt with us to theſe Parts and Portions of ney 
, winn out Lands, within the Marches after men. 

tioned, commonly called » reſpettive & ſucceſ 
fue; having, Sc. an Charter made and granted 
by an Noble and Potent Earl, B Earl A aver: 
of the Date the Day of —— Tears; where. 
by the faid Noble Earl fold, annailzied and 
diſponed to C and D, conjunctly and equally 
betwixt them, their Heirs and Aſſignies, hers 
tably, the Ground-right and Property of all and 
haill that Part or Portion of the Lands and Bu 
rony of called , comprehending; the 
Town and Lands of - and „ with the 
Teinds both Parſonage and Vicarage of the ſame, 
with Houſes, Biggings, Yards, Tofts, Crofts, 
Moſſes, Muirs, Meadows, Grafings, Shealing, 
Outſets, Inſets, Parts, Pendicles, and univerkfll 
Pertinents thereof, as the ſamen is bounded, 
meithed and marched, as follows, viz. [ Here inſen 
the Bounding as in the Charter, | with full and free 
Liberty of Commonty and common Paſturagy, 
caſting, winning and leading, Feuel, Feal and 
Divot, in all the Moffes, Muirs and other Bound 
of Commonty of the faid Barony of —, ac: 
cording to Uſe and Wont, for the Uſe of the 
faids C and D, conjunctly and equally, s 
ſaid is, and their foreſaids, and their Tenant, 
Servants andY Poſſeſſors dwelling upon the ſaid 
Lands of —, all lying within the Pariſh of 
and Sheriffdom of And, after read- 
ing of the ſaid Charter, the ſaid A, as ſucceeding 
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to the faid C and D, his Authors and Pre- 
deceſſors in the foreſaid Lands, by . 
| en 
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ſented, That E, his Men, Tenants and Ser- 
vants, had moſt wrongouſly and unjuſtly in- 
croached upon the ſaid Bounds, Meiths and Mar- 
ches of the ſaid A his faid Lands of , as they 
are expreſſed and ſet down in his Author's bound- 
ing Charter above expreſſed z and that by building 
Houſes and Yards thereon, incloſing and tilling 
che Ground, labouring and ſowing the fame with- 
in the Bounds. of the ſaid 4 his Property, at the 
faid Places commonly called , to the Extent 
and Value of —— Bolls of yearly Rent, Which 
tends to the ſaid A his great Loſs and Damage; 
and therefore the ſaid A, at the ſaid reſpective 
Places called and — made civil Inter- 
ruption againſt the foreſaid Intruſion and In- 
croachments made by the ſaid E, and his Men, 
Tenants and Servants, on his Property; and that 
by throwing down ſome Stones from the Dikes, 
and pulling off ſome Divets from the Houſes 
builded on the faid Bounds, and pulling up two 
or three Handfuls of Corn which was growing 
upon the faid Bounds ; and proteſted, That the 
aid E might be liable to him for all Coſt, 
Skaith, Damages, and Expences of Law which 
may ariſe from his ſaid Intruſion and Incroach- 
ments made upon his Lands, and within his Mar- 
ches; and thereupon togk Inſtruments, at the 
{aid ſeveral Places, in the Hands of me No.ary- 
Publick fubſcribing. Theſe Things were ſo done 
upon the Ground of the foreſaid Bounds, betwixt 
the Hours of — and ——, or whereby, in the 
Afternoon, upon the Day, Month and Year a- 
bove ſet down, in preſence of F and G, Wit- 
e neſſes 
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neſſes to the Premiſſes ſpecially called and requi. 
red, G. | 


| TER 

III. Inſtruments are ſometimes neceſſary againſt 
Superiors, when there are irritant Clauſes con- 
tained in the VaſſaPs Charter, whereby, in caſe 
of Sale of the Lands, he is obliged to make the 
firſt Offer of them to the Superior, upon his gi. 
ving as great a Price as any other Perſon. Such is 
the following. 


Inſtrument by a Vaſſal againſt his Superior, upon 
making him the firſt Offer of his Lands. 


T „Sc. compeared perſonally 4, He- 
A ritor of the Lands of ——, lying within 
e Pariſh of , and Sheriffdom of 3 and 
with us paſt to the perſonal Preſence of B, Su- 
perior of the ſaid Lands; and there the ſaid 4, 
did make true and lawful Offer to the faid B of 
0 the ſaid Lands of ——, for the Sum of ——, 
ki which is the Price truly offered by C for the ſame, in 
che Terms of a prohibitory Clauſe in the original 
Rights and Infeftments of the ſaid Lands, where- 
by it 1s provided and declared, That it ſhall not 
be lawful to the Proprietors thereof to ſell the 
ſame, without making the firſt Offer of the ſameto 
the Superior, they always giving as much for the 
ſaid Lands as any other Perſon: And in reſpect 
the ſaid B refuſed to accept of the ſaid Offer, and 
to make Payment to the ſaid A of the ſaid Sum 
of —— offered therefore by the ſaid C, as faid is, 
therefore the ſaid A r ee That the prohibi- 


. . 
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tory Clauſe and Condition of the ſaid original 
Rights was purified and implemented by the _ 
er 
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fer above written, and that it may be lawful to 
him, or any of his Succeſſors in Time coming, to 
ſell and diſpoſe of the Lands and others foreſaid, 
at Pleaſure and freely, without any Stop or Hin- 


drance whatſoever, to any Perſon or Perſons they 
ſhall think fit and expedient. Whereupon, &c. 


Inſtruments are likewiſe ſometimes neceſſary 
againſt Subject- ſuperiors, refuſing to grant a Pre- 
cept of Clare conftat for infefting the Heir of his 
deceas'd Vaſſal. In that Event the apparent Heir 
muſt ſerve Heir in ſpecial to his Predeceſſor, ard 
retour his Service to the Chancery : Whereupon 
he gets a Precept out of the Chancery, to charge 
the Superior to enter and receive the Heir ſo retour- 
ed. With this Precept, in Company of a Notary and 
Witneſſes, he paſſes to the Preſence of the Supe- 
rior; and, after offering the Caſualties due to him, 
he preſents a Precept of Clare conſtat, requiring, 
under Form of Inſtrument, That he the Supe- 
rior, in Obedience to his Majeſty's Precept, would 
ſign the ſame. And upon his Refuſal or Delay, 
he brings back the Precept with the Inſtrument 
to the Chancery; whereupon he gets out a ſecond 
Precept; which the Vaſſal in like manner offers 
under Form of Inſtrument to the Superior. And 
if the Superior ſtill perſiſts in his Refuſal to com- 
ply, upon Production of this ſecond Precept at 
the Chancery, with the Inſtrument thereon, the 
Vaſſal gets a third Precept, commanding the Su- 
perior to infeft his Vaſſal, with Certification, if 
he do not comply, there will be a Precept directed 
to the Sheriff of the Shire, or the Superior of the 
Perſon refuſing, (if 12 has one) commanding him 
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to infeft the Vaſſal. The firſt of theſe Precept, 


for Diſtinction's fake, is called Przcipimus ; the 


ſecond, Meminimus; and the third, Quod niſi fe. 
ceritis. And the uſing of this Order is generally 
called the running of the Precepts. If the Supe. 
rior ſhall refuſe Acceſs to the Vaſſal, then the In- 
ſtrument muſt, be formally taken at the Gate of 
his Dwelling-houſe, and a Copy affixed thereon : 


Or if the Superior is out of the Kingdom, Let- 


ters of Supplement, at the Inſtance of the Heir 
ſerved and retoured in ſpecial, will be granted by 


the Lords of Seſſion, requiring the Superior to 


give obedience to the Precept directed forth of the 


Chancery, upon ſixty Days Warning. Of which 
in the following Examples. 


Inſtrument by an Heir ſerved, againſt his Superiur 
refuſing to infeft him in bis Predeceſſor's Lands, 


þ „c. compeared A, eldeſt lawful Son 
and Heir ſerved and retoured in ſpecial to 
the deceas'd B, his Father ; and with us paſt to the 
perſonal Preſence of C, Superior of the Lands and 
others under written; having, &c. an Precept di- 


rected forth of our Sovereign Lord's Chancery, 


in the firſt Form thereof, to the ſaid C, command- 
ing him to infeft the ſaid A in the Lands and o- 
thers after ſpecified ; of which Precept the Tenor 
follows: Georgius Dei gratia, &c. | Here take in 


| the Precept verbatim, with the Subſcription and Di. 


rection on the Foot or Back thereof ; and then ſay,] 
And then and there the ſaid A did exhibit, pre- 
ſent and give to me the ſaid Notary-Publick, the 
Precept above written, to be openly _ in 

re- 
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preſence of the ſaid C, Superior foreſaid, and of 
the Witneſſes * — 8 — _—_ _ 
ingly I did. After o publick reading 
4 Precept, the ſaid A, (to the end he might 
the more eaſily be infeft in the faid Lands, ) did 
likewiſe exhibit, produce, preſent and offer, to 
the ſaid C, Superior foreſaid, an Precept of Clare 
conſtat, which he had ready formed, drawn and 
extended, with Pen and Ink in his Hand; and 
required him, in Obedience to the forefaid Precept, 
directed forth of his Majeſty's Chancery, to fub- 
ſeribe the ſame z. and upon his ſigning thereof, in- 
ſtantly offered to yay the Non-entry Duties. And 
in regard the ſaid C, Superior foreſaid, would 
give no ſatisfactory Anſwer to the faid Re- 
queſt, and refuſed to ſubſcribe the ſaid Precept of 
Clare conſtat, and infeft the faid A, in the Lands 
and others foreſaid, therefore he proteſted, That 
the faid C might amit and loſe the Caſualties of 
Superiority of the Lands and others foreſaid du- 
ring his Lifetime, conform to the Laws and daily 
Practick of Scotland in the like Caſes ; and fur- 
ther, that he might be liable to him in all Coſt, |} 
Skaith, Damage and Expences he might any ways 
ſuſtain or incur through the ſaid C his not giving 
Obedience to the Precept above written. Where- 
upon, Oc. 


Inſtrument on the ſecond Precept. 
T——, (5c. compeared perſonally A, Pro- 
curator ſpecially conſtitute by B, Heir ſer- 
ved and retoured to C, by virtue of his Letters of 
Procuratory of the Date the — Day of —— |} 
| 7 1 Tears; 


\ 


266 The Office of a Notary-Publick. Part II. 
Fears; and paſt to the Manſion-houſe of : 


where D Superior of the Lands under written his 
Family has their actual Reſidence, and where the 
ſaid D was perſonally within, as the faid Procu- 
rator and I the faid Notary-Publick were certain- 


ly informed by E and F his Servants. And there 


the ſaid A, as Procurator for, and in Name af the 
ſaid B, declared he had attended at the Gate of 
the ſaid Manſion- houſe ſince Hours before 
Noon, but could get no Acceſs to the ſaid D; and 
therefore he exhibited and produced, at the ſaid 
Gate, the Precept of the Chancery in the ſecond 
Form thereof ; whereof the Tenor follows: Geor- 
gius Dei gratia, &c. | Here inſert the Precept as 
above directed.] And, conform to the ſaid Pre- 
cept, the ſaid A, as Procurator foreſaid, and in 
Name and Behalf of the faid B, after he had 
cauſed me to read publickly the faid Letters of 
Procuratory, and Precept forth of the Chancery, 
deſired and formally required the ſaid D, to give 
State and Seiſin, of all and haill , lying , 
to the ſaid B, as neareſt and lawful Heir of Con- 

ueſt to the ſaid deceas'd C, his Brother, or to his 
ebe or Procurator, Bearer of the ſaid Pre- 
cept, without Delay: And the faid A, as Pro- 
curator, and in name and behalf foreſaid, preſent- 
ed at the ſaid Gate an Precept of Clare conſtat, to 
be authentickly ſubſcribed by the ſaid D, beſbre 
famous Witneſſes ſubſcribing with him, with Pen 
and Ink, whereby the ſaid B, as Heir of Con- 
queſt to his ſaid deceas'd Brother, might be inteft 


aud ſeiſed in the (aid Lands and others foreſaid, 


conform to the ſaid Precept forth of the Chance- 
ry; which Precept of Clare conſtat the ſaid A, as 
| | Pro- 
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Procurator foreſaid, cauſed me publickly read. 
And in reſpect of the ſaid D his Refuſal to ſub- 
ſcribe the ſaid Precept of Clare conſtat, to the Effect 
foreſaid, the ſaid A, as Procurator, and in name and 
behalf of the ſaid B, proteſted againſt the ſaid D, 
for further Orders, Coſt, Skaith and Damage, and 
that he ſhould amit and loſe his Caſualties of Su- 
periority of the Lands and others foreſaid, con- 
form to the Laws and Conſuetude of this Realm. 
Of the which Proteſtations the ſaid A, as Procu- 
rator foreſaid, affixed and left a Copy upon the 
ſaid Gate, after he had given ſix ſeveral Knocks 
thereupon: And thereupon, and upon all and 
ſundry the Premiſſes, asked and took Inſtruments 
in the Hands of me Notary-Publick ſubſcribing. 
Theſe Things were done, c. 


Inſtrument on the third Precept by an Heir ſerved 
and retoured againſt his Superior out of the King- 
dom, at the Croſs of Edinburgh, and Pier and 

Shore of Leith. 


T „Sc. compeared perſonally A, Meſ- 
ſenger and Procurator ſpecially conſtitute, 

by virtue of our Sovereign Lord's Letters under 
his Highneſs's Signet; having, &c. a Precept di- 
rected forth of his Highneſs's Chancery, in the 
third Form thereof, to D, Superior of the Lands 
after ſpecified, and to his Bailies, for infefting and 
ſeiſing of the ſaid B, in all and haill, &c. to be 
holden of him as Superior thereof; as the ſaid 
Precept, dated ——, at more length bears: And 


paſt to the Market-croſs of Edinburgh, Pier and 
Shore of Leith, reſpeFive & ſucceſſrue, the one 
a 


three ſeveral Oyeſſes, open Proclamation: and 
publick reading of the ſaid Letters, at both the 
aid Places, reſpefive & ſucceſſiu, as ſaid is, the 
faid 4, Meſſenger and Procurgtor for the ſaid B, 
lawfully commanded and charged the ſaid D, Supe 
rior, to kl and ſeiſe the ſaid B in the Lands and 
others above written, to be holden of him. fick, 
like, and as freely in all reſpects, as his {aid de- 
ceas'd Father held the fame of before of him, con, 
form to the {aid Precept directed upon his Retour; 
and for that Effect the ſaid A, Procurator fore. 
ſaid, offered him a Precept of Seiſin, which he 
had ready formed, with Pen and Ink in his Hand, 
to ſubſcribe the ſame, conform to the daily Pra- 
ctick uſed in ſick- like Caſes, within ſixty Days 
next after the ſaid Charge, becauſe he was then 
forthof the Realm; with Certification to him, if he 
failed, there would be a Precept directed farth of 
the Chancery to the Sheriff of the Shire for in- 
fefting the he fad B in the Lands and others foreſaid: 
And the ſaid A, as Procurator foreſaid, affix d and 
left a 3 juſt Copy of the faid Letters at the faid 
ror ag of Edinburgh, and another at the 


Pier and Shore of Leith, reſpectivè & N 
— Sc. 


IV. It is likewiſe neceſſary ſometimes 40 take 
Inſtruments againſt Teind-maſters who delay the 
teinding of the Corns; and it appears by the Nar- 
rative of the Ad 73. Parl. 6. Fa. VI. That the 
Labourers of the Ground ſuſtained great Skaith 
and Inconveniency through the Detaule of the 
teinding of their Carns in due Time, by the Ma- 


lice 


203 The Mice of a Notary-Publick. Part Il. 
after the other; and there, after the crying of 
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lice.of fuch as have Titles or Tacks to ſuch Teinds, 
oftentimes cauſing the Labourers of the Ground to 
loſe- their Corns, or fall in Danger of Spuilzie. 
Wherefore it is ſtatute, That if the Perſon having 
Right to the Teinds, fails to levy his Teind time- 
ouſly, the Labourer, upon making Premonition 
on three Sabbath Days after the Corns are cutdown, 
which is by the At 48. Parl. 11. Fa. VI. reſtricted 
to two Sabbaths, may cauſe two honeſt Neighbours 
teind upon Oath the faid Corns. And there- 
after, by the AF g. Parl. 21. Ja. VI. it is ap- 
pointed, that the Teinding be at three ſeveral 
Times, viz. the Infield at one Time, the Bear at 
another Time, and the Outfield Corn at another 
Time; and that eight Days interveen after each 
compleat Shearing. And by the AZ 9. Parl. 22. 
7a. VI. it is ſtatute, That it ſhall be lawful to all 
Heritors and Labourers of the Ground, eight 
Days being expired after the compleat ſhearing of 
every one Sort of Corn above written, or at leaſt 
when the ſame are ſhorn till about a tenth Part, 
to require the Teind-maſter to come and teind the 
ſame within four Days; and the Teind-maſter, 
if he dwell not within the Pariſh, is ordained to 
have a Servant for teinding, and to intimate his 
Name and Place of Abode publickly the laſt Sun- 
day of July, or firſt Sunday of Auguſt, yearly, in 
Preſence of the Miniſter of the Pariſh and Pariſhi- 
oners, that no Ignorance may be pretended there- 
of; which Factor, ſo deſigned, ſhall be warned, ei- 
ther perſonally, if he can be er, or by 
Intimation to be made to the Miniſter of the Pa- 
riſh, and at the foreſaid Place to be deſigned for 
the Factor's remaining: Which Requiſition ſo 

D d made, 
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made, and neither the Teind-maſter himſelf, nor 
any Perſon appointed by him coming to make 
thankful Teinding, it ſhall be lawfultothe ſaid He- 
ritors and Labourers of the Ground to ſeparate 
the Stock from the Teind, and to lead and carry 
their Stock away, and either to ſtack the ſame 


their Barns, leaving the Teind upon the Ground; 
which they ſhall be holden to keep and preſerve 
undeſtroyed or eaten by Beaſts for the Space of 
eight Days after the expiring of the Time of the 
faid Requiſition : Which Corns being ſo led and 
ſtacked, or placed in Barns, and the Teind being 
left on the Ground, and preſerved, as faid is, it 
ſhall be ſufficient to liberate them of all Danger 
j of Spuilzie, or ae. . Intromiſſion, which 
[ may be moved againſt them therefore in any 
1 Time to come. Take the following Example, 


Inſtrument of Requiſition to a Teind-maſter to teind 
Corns in Terms of the Ad of Parliament. 


N T, Sc. compeared perſonally 4, Heritor of 
"1 the Lands of „lying within the Pariſh 
| of „and Sherifidom of and with us 
paſt to the perſonal Preſence of B, Factor and 
| Servant conſtitute and deſigned by C, Owner [or 
| Tackiman] of the Teind-ſheaves of the ſaid Pariſh 
1 of and repreſented to the ſaid B, That 
| 


eight Days were fully clapſed and expired ſince the 
compleat ſhearing of his haill Corns (a) growing 
upon the ſaid Lands, occupied and poſſeſſed by him, 
this inſtant Crop and Year of. God 3 and 
(a Or you may condeſcend upon ſuch a Species of Corns. 


: there- 


within their Barn-yards, or to place the fame in 


1 
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therefore the ſaid A, Owner of the ſaid Corns, de- 
fired and required the ſaid B, Factor foreſaid, to 
come and make juſt and thankful teinding of the 
ſaid Corns, ſtanding ſhorn upon the Ground of 
the ſaid Lands of „within four Days next af- 
ter this preſent Requiſition z and in caſe he failed 
ſo to do, proteſted, That it might be lawful for 
him to ſeparate the Stock from the Teind upon 
the Ground, and to lead, tranſport and carry away 
the faid Stock to his Barn-yards, leaving the Teind 
upon the Ground, and ſo may be free from any 
Action of Spuilzie, or wrongous Intromiſſion with 
the ſaid Teinds ; and declared he ſhould preſerve | 
the Teind ſo left upon the Ground, uneaten by | 
Beaſts, for the Space of eight Days after the expi- | 
ring of this Requiſition, conform to the Act of || 
Parliament made thereanent. Whereupon, c. 


# 


V. VI. Inſtruments are alſo requiſite in Ejection of 
Tenants, and obtaining Poſſeſſion of the Ground, 
and for violent Profits againſt the Tenants by the 
Heritors, and againſt the Heritors by the Tenants 
renouncing their Tacks. 

Of old, the Order of removing Tenants was 
this : The Maſter of the Ground did verbally in- 
timate to the Tenant to remove at the next Whit- 
ſunday; and the only Solemnity requiſite was, 
That before the ſaid Term he appeared before the 
Door of the Tenant, and broke a Launce there, 
as a Symbol of breaking the tacit Relocation be- 
twixt themz whereupon, the ſecond Day after 
Whitſunday, he came alk manu and expelled the 
Tenant, or at leaſt laid out ſome of his Goods, 
to complete. the Solemnity of his Removing. 

EE D d 2 Hence 
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Hence aroſe many Quarrels, Violences, and 
Breaches of the publick Peace, as when the Te- 
*nant had any Reaſon or Pretence why he could 
not remove, or otherwiſe was unwilling, and not 
compelled by Law or publick Authority, but by 
private Force. | 
For Remeid whereof, that excellent Statute con- 
cerning Warning and Removing of Tenants was 
made, Parl. 6. Q, Mary, Act 39. preſcribing the 
Order of Removing thus: That the Maſter of 
* the Ground give a Precept of Warning in Writ, 
* commanding his Officer, (which may be any 
<c Perſon he pleaſes) for whoſe Name a Blank is 
« left in the Precept, to go, forty Days preceeding 
&« Whitſunday, and intimate to the Tenant, That he 
< remove himſelf, his Family, Subtenants, Goods 
cc and Gear, at the {aid Term, and leave the Te- 
* nement void and rid, that the Warner may en- 
< ter into Poſſeſſion.” This may be done either 
perſonally, or at his Dwelling-houſe, and the Of- 
ficer muſt leave a Copy of the ſaid Precept af- 
fixed upon the Ground of the ſaid Land ; and by 
the ſame Space it muſt be done at the Kirk-door, 
at the Time of diſſolving the Congregation from 
the firſt Sermon, leaving a Copy thereof affix'd 
upon the ſaid Door: All which muſt be done be- 
fore two Witneſſes required for that Effect, and 
Executions made conform by the Officer ; which, 
without any other Inſtrument or Solemnity, doth 
ſufficiently prove, unleſs it be improven. Upon 
this Order the Purſuer hath a privileged Action, 
upon ſix Days Warning only, without Continua- 
tion; and after having obtained Decreet of Re- 
moving, and raiſed Horning thereon, and cauſed 
oy execute 
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execute the ſame againſt the Tenant, if he ſtill 
wilfully refuſe to remove, the Maſter will get 
Letters of Ejection, direct, by Deliverance of the 
Lords, to the Sheriff of the Shire, for ejecting 
him. And as at this Ejection there is ordinarily a 
' Notary preſent, the Maſter takes Inſtruments in 
his Hands, upon the Tenant's being ejected, and 
his getting Poſſeſſion. But if the Maſter rather 
chuſe to inſiſt for violent Profits againſt the Te- 
nant, than to eject him; after having obtained 
Decreet of Removing, and executed Horning 
thereupon, he takes Inſtruments in the Hands of 
a Notary, and proteſts for violent Profits, and then 
raiſes a Proceſs for the ſame before the Judge-or- 
dinary againſt the Tenant. | 

On the contrary, if a Tenant, after expiring of 
the Terms of his Tack, deſigns not to continue 
the Poſſeſſion, he muſt ſubſcribe and deliver to his 
Maſter, forty Days before the Term of Whitfun- 
day, a Renunciation of his Tack and Poſſeſſion; - 
conſenting that he enter brevi manu, without 
hazard of Ejection; whereupon the Tenant muſt 
take an Inſtrument in the Hand of a Notary, as a 
Solemnity requiſite ; which is ſufficient to inſtruct 
the overgiving, as being the habile Way approven 
in Law. Albeit in other Caſes, not approven in 
Law, Inſtruments of Notaries prove not the Deed 
of the Party, in this Caſe it avoideth the Tack, 
and is probable by Inſtrument if the Tack be ex- 
pired ; but during the Tack the Inſtrument will 
not prove the Acceptance of the Renunciation. 
See the three following Examples. 


22 
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Inſtrument of Zjection and Poſſeſſion. - ch 


a T-—;, Sc. compeared perſonally A, he. ol 
| ritable Proprietor of the Lands and others al 
under written, with B, Sheriff-depute of the She- 
riffdom of —, as lawfully charged, by virtue of I 
our Sovereign Lord's Letters of Ejection, dated 
and ſignet „to the effect under written, by 
C Meſſenger, as the ſaid Letters of Ejection and 
Execution of the Charge, of the Date . 
length bear; and paſt with us to the Mains and 
Manor-place of —, preſently poſſeſſed by D; and 
there the faid B, conform to the ſaid Letters of E- 
Jjection, and Charge given to him for that effect, 
not only lawfully ejected, flitted and removed the 
ſaid D, and E his Spouſe, their Bairns, Servants 
and Family, Goods and Gear, forth and from 
their pretended Poſſeſſion of the ſaid Mains and 
Manor- place of „Biggings, Yards, Orchards, 
Parts, Pendicles and Pertinents thereof, by e- 
jecting and openly caſting forth of the ſaid Ma. 
nor- place, the inſight Pleniſhing of the faid D 
his Houſe, and outputting themſelves and Ser- 
vants forth thereof, and the drowning out of the 
ſaid D his Fire, as Uſe is in the like Caſes; but alſo 
put the ſaid A in the Poſſeſſion of the ſame, to 
the effect he and his Tenants may enter to the 
| bruiking, enjoying and poſſeſſing thereof, as his 
3 own proper Heritage, in all Time coming, by 
Ekindling and inputting Fire, in the faid 4 
his Name, within the Fire-houſe of the ſaid 
Manor- place, and by delivering the Keys of the 
ſaid Hoyſe, Barns, Stables, and other Office- 
houſes, in and about the faid Place, conform to 


the 
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X the ſaid Letters of Ejection, Laws and Practick 


je- of this Kingdom, in all Points. pg 
ers and all and ſundry the Premiſſes, &c. 


Inſtrument the Mater againſt the Tenant for dene 


Profits. 


„Sc. compeared perſonally A, He- 
2 — of the Town and Lands of —— (a); 
and with us paſt to the perſonal Preſence () of 
B, Tenant and Poſſeſſor of the ſaid Town and 
Lands; and there repreſented, That where- 
as the ſaid A had cauſed duly warn the faid 
B, by virtue of a Precept of Warning, and there- 
upon had rſued a Proceſs of Removing before 
he Sheriff of , in which he had got a De- 
on. of Removing againſt the ſaid B, and 
ereupon raiſed Letters of Horning, and 
nk + he cauſed charge him to remove; and 
yet, notwithſtanding of all which, the ſaid B did 
continue violently to poſſeſs the faid Town -and 
Lands of —, contrary to all Law and Juſtice, 
and in high Contempt of his Mafeſty*s Laws and 
Letters above written, iſſued out againſt him in 
his Majeſty's Name, upon which he is charged to 
remove, as ſaid is: And therefore the faid A (c) 
proteſted, That the faid B might be liable, not 
only in violent Profits, but alſo for all Coſt, 


Skaith and D* to be ſuſtained through the 


« boca Or, C, as Procurator for A of ——, whoſe Power of 
„ was clearly n 


725 lick 3 | 

„ Dwelling a 

/ c C, — — | 852 | 
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faid B his violent Poſſeſſion in manner foreſaid. 
Wher cupon, Se 7 ; | | RJ 


Inſtrument taken by a Tenant pou giving in a Re. 
nunciation to the Heritor. „ 


— 
0 = 


T, Sc. compeared perſonally A, Tenant 

and Poſſeſſor of the Town and Lands of 

. heritably pertaining and belonging to B; 
and with us paſt to the perſonal Preſence (a) of 
the ſaid B (5); having and holding in his Hand 
an valid and formal Renunciation of the faid 
Town and Lands of, duly ſubſcribed by him, 
of the Date the Day of Years ; where- 
by the ſaid A, Tenant foreſaid, (for the Cauſes 
therein ſpecified) renounced, diſcharged, and 
fimpliciter upgave, from him, his Heirs, and o- 
thers therein mentioned, all Right, Title and In- 
tereſt, Tacks, Kindneſs, Good-will, Property and 
Poſſeſſion, which he had, has, or any ways may 
pretend to have to his Occupation of the ſaid 
| Townand Lands of , lying within the Pariſh 
| of , and Sheriffdom of ; and that to and 
in favours of the ſaid B, heritable Proprietor there- 
of, and his Heirs and Aſſignies; with Power to 
them, and their Men, Tenants, Servants, Sub- 
tenants, and others in their Names, peaceably to 
enter thereto at the Feaſt and Term of next 
to come, occupy, labour, ſet, uſe and diſpoſe 


- 
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1 (a) Or, * Dwelling-houſe.” | 555 

=_ (5) Or, “D, Chamberlain or Factor to the ſaid B, as he 

_ « who is impowered by Letters of Factory from him to out- 

= put and input Tenants, and to receive Renunciations of 
| < Poſſeflions from them. 

| | there- 
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thereupon, in all Time coming thereafter, but any 
Precept of Warning, or Decreet of Removing z 
and thereby band and obliged him, his Heirs, Exe- 
cutors and Succeſſors, to flit and remove himſelf, 
his Wife, Bairns, Servants, Family, Subtenants, 
Cottars, Goods and Gear, forth and from the 
Occupation of the Lands, Houſes, Biggings, 
Yards and Pertinents thereof above written, at 
the ſaid Term of next to come; as the ſaid 
Renunciation more fully bears. After Produ- 
ction, exhibiting and publick reading of the faid 
Renunciation, the faid A, Tenant foreſaid, did 
give up and deliver the fame to the ſaid B (a), 
and declared he would flit and remove himſelf, and 
his foreſaids, from the Poſſeſſion and Occupation 
of the ſaid Lands, at the ſaid Term of —— next 
to come, and leave the ſame void and rid for the 
ſaid B and his foreſaids, to be poſſeſſed by them 
in all Time thereafter ; and proteſted, That he 
might be free thereof, and from Payment of any 
Rent therefore, in all Time coming, in reſpect of 
the Renunciation above written; and that it may 
be leiſom and lawful to him to leave the ſame at 
the ſaid Term, and to go live and reſide where 
he ſhould think fit thereafter. Whereupon, Sc. 


VII. To theſe may be added the following In- 
ſtrument. | 


2 Or, „D, Chamberlain foreſaid, for the Uſe of the faid 
B;“ or «did leave the ſame at the ſaid B his Dwelling-houſe, 
* [or at the Dwelling-houſe of the ſaid D, Chamberlain fore- 
* 1aid, for the Uſe of the ſaid B,] becauſe he could not be per- 
«* {onally apprehended,” 


Ee Inftru- 
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' Inſtrument taken againſt the Barons of Exchequer at 
' paſſing a Signature of Lands. 


N 4K „Sc. in preſence of the Right Ho- 
nourable L, Lord Chief Baron of his Maje- 

ity's Exchequer in that Part of the Kingdom of 

Great Britain called Scotland, and remanent Ba- 

rons of his Majeſty's ſaid Exchequer, fitting in 

Judgment, and allo in preſence of me Notary- 

Publick, and Witneſſes after yamed, compcared 

perſonally A; and there declared, That he having 

purchaſed the Lands of B, Salmon-fiſhing upon 

the Water of C, and heritable Office of Juſticiary 

within the ſaid Bounds, from D; and, upon his 

| Reſignation, procured a Signature paſt his Maje- 
ſty's Royal Hand, containing a Novo damus, and 

an Erection of the Lands, Fiſhing, and heritable 

Offices, and others therein contained, in a free 

Barony; and their Lordſhips having been pleaſed, 

upon the Application of E, F, G, and other 

Parties pretending to have Intereſt in the ſaid 

Matter, to cancel and roll out the Clauſe contain- 

ing the ſaid Office of Juſticiary out of the ſaid A 

his Signature, therciore he did proteſt, That the 
doing thereof might no ways prejudge his Right 
nor Poſſeſſion of the ſaid Office of Juſticiary in 
Time coming, and that his Proteſtation might be 
recorded in the Books of Exchequer : Which Pro- 
teſtation was admitted and received by the faid 
Lord Chief Baron, and remanent Barons of Ex- 
chequer, and ordained to be recorded in the Ex- 
chequer Books; and their Lordſhips reſerved to 
the taid A, to proſecute and purſue a W 

. 0 


Tit. IX. Of mixed Inſtruments 219 


of his Right before the Judge-ordinary, as ac- 
cords, notwithſtanding of the cancelling or rol- 
ling out of his Signature the forcſaid Office of Ju- 


ſticiary. Whercupon, c. Theſe Things were 


done in the High Exchequer-houſe of the New 
Seſſion-houſe of Edinburgh, betwixt the Hours of 
— and before Noon, Place, Day, Month, 
Year of God, and King's Reign reſpectivè above 
written, before and in preſence of * y 


— and » Witneſſes to the Premiſſes, &c, 


VIII. We may alſo to theſe join this other In- 
ſtrument. | 


Inſtrument of Ratification on the Back of the Deed 
ratified. 


T „Se. The which Day, in preſence of 
A, one of his Majeſty's Juſtices of the Peace 
in the Shire of , and me Notary-Publick, 
compeared judicially the within deſigned B, and 
there, outwith the Preſence of the alſo within na- 
med and deſigned C, her Huſband, judicially 
ratified, homologated and approved the with- 
in written Diſcharge and Renunciation, [or 
Diſpoſition and Aſſignation, or other Deed ſo 
ratified) in the haill Heads, Articles and Clau- 
ſes thereof; and gave her ſolemn Oath, as ſhe 
ſhould anſwer to God, That ſhe was no ways 
duced, coacted nor compelled to the making, 
granting and ſubſcribing of the foreſaid Diſ- 
charge and Renunciation, nor of this preſent Ra- 
tification thereof; but that ſhe did the ſame of her 


own accord, free Will and Motive; and that ſhe 


Ee 2 ſhall 
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ſhall never come in the contrary thereof, nor quar. 
rel, impugn, nor offer to reduce the ſame, upon 
the Head of Fraud, Force, Circumvention, Pri. 
vilege of Revocation, or upon any other Ground, 
Account or Reaſon whatſomever, directly or in- 
directly, in Judgment or outwith the ſame, in 
Time coming. To the which Oath the ſaid A in- 
terponed his Authority. Whereupon, and all 
and ſundry the Premiſſes, D, as Procurator for 
the within deſigned F, aſked and took Inſtruments 
in the Hands of me Notary-Publick ſubſcribing, 
And in Teſtimony and Verity of the haill Premiſ- 
ſes, the ſaid B, and the ſaid A, Juſtice of the Peace 
foreſaid, and I the ſaid Notary-Publick, have 
fubſcribed theſe Preſents, Place, Day, Month, Sc. 


Rer. 
Of Instruments of Poſſeſſion and Intimation. 


S Infeftments of Heritage are compleated by 

an Inſtrument of Seiſin; ſo Diſpoſitions to 
Moveables are compleated by Delivery of the 
Moveables, and an Inſtrument taken thereon : 
And as, in the Right of Lands, the laſt Diſpoſiti- 
on with the firſt Infeftment will be found prefe- 
rable z ſo, in Moveables, the laſt Diſpoſition with 
the firſt Inſtrument of Poſſeſſion by virtue thereof 
(ceteris paribus) will have the Preference, But 
a Diſpoſition to Moveables, and an Inſtrument of 
Tradition thereon, cannot be faid to be a real 
Tranſmiſſion of the Property, if the Poſſeſſion be 
retained, and the Diſponer's Liferent reſerved z 
as was found 17th December 167 5, G 
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ar- Maſterton contra Creditors of Thin, obſerved by 
on Stair. And, even where {ymbolica] Poſſeſſion is 
ris. taken, if the Diſponer ſhall again, diſpone to a 
id, third Party, and that Party be put in the natural 
in. Poſſcſſion; if no Fraud be qualified, this laſt will 
in be preferred: So that in Diſpoſitions of this Na- 
in- ture, not only Tradition, but likewiſe Poſſeſſion 
all is requiſite to the full Accompliſhment of the 
for Diſpoſition. | TI V 


_ | ' Inſtrument of Paſſeſon. 
Ul A T, Sc. compeared perſonally A, to whom, 
ce and in whoſe favours the Diſpoſition after 
ve mentioned, of the Date ——, and containing 
Tc therein a Clauſe of Poſſeſſion, is made and grants 
ed by B (a); and with us paſt to the perſo- 
nal Preſence of the ſaid B, in his Dwelling-houſe 
of having, &c. the ſaid Diſpoſition, where- 
by, for the Cauſes therein ſpecified, the ſaid B 
fold, aſſigned and diſponed, from him, his Heirs, . 
by Executors, and all others his Aſſignies, to and in 
to favours of the ſaid A, his Heirs, Executors and 
the Aſſignies, all and haill his inſight Houſhold-ple. 
n: niſhing, ſuch às Beds, Chairs, Hangings, Tables, 
Us- Table-cloths, Napkins, Cabinets, Trunks, Cheſts, 
te- Preſſes, Feather-beds, Blankets, 'Sheets, 
ith Cod-wares, Looking-glaſſes, Cheſts of Drawers, 
of Chimneys, Candleſticks, Plates, Trenchers, Spoons, 
pe (a) But if the Diſpoſition contaigs Precept of Poſſeſſion, and 
the Poſſeſſion be given by a Commiſſioner, ſay, “ containing 
eal the Precept of Poſſeſſion after inſert, is made and grant- 
be ed by B, who with C, Commiſſioner ſpecially conſtitute by 
] the {aid Precept of Poſſeſſion, paſt with me Notary-Publick, | 
z and Witneſles aforeſaid, to the Dwelling-bouſe of B, ha · 
of 10 ving, &c. v | nl | | 
2 ö | Knives 
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Knives and Forks, and generally, but prejudice 
of the Speciality foreſaid, all Gold, Silver, Braſs, 
Copper, Pewter, Iron and Timber Work, and 
haill other Goods and Gcar, of whatſocver Kind, 
Nature or Denomination the ſame be, pertaining 
and belonging to the ſaid B, and in his Cuſtod 

and Poſſeſſion, within his ſaid Dwelling-houſe 
preſently poſſeſſed by him; and alſo all Horſe, 
Nolt, Shecp, and all other Cattle, Plough-gear, 
Inſtruments of Huſbandry, and every other fort 
of outſight Pleniſhing, of whatſoever Kind or De- 
nomination the ſame may be, upon his Poſſtflion 
of ——, belonging to him; all ſpecified and con- 
tained in a particular Inventary ſubicribed by him, 


of the Date of the ſaid Diſpoſition, and there- 


with delivered up by him to the ſaid A, and which 
is thereby declared to be a Part of the ſaid Right 
and Diſpoſition, and therein holden as repeated 
brevitatis cauſa ;, as the ſaid Diſpoſition, contain- 
ing (a) Clauſe of Poſſeſſion, Clauſe of Warran- 
dice, and ſeveral other Clauſes, in itſelf more fully 
bears: And ſicklike, having and holding in his 
Hands the particular Inventary-above mentioned, 
of the Date of the ſaid Diſpoſition, containing 
the whole particular Goods, Gear, Pleniſhing and 
others therein mentioned; as the ſamen alſo more 
fully bears: Which Diſpoſition () and Inven- 
(a) © Precept of Poſleſſion,” if there is one ingroſſed. 

(6) If Poſſeſſion be given by a Commiſſioner, ſay, „above 
« written, containing therein the faid Precept of Poſſeſſion 
** and Inventary above mentioned, the ſaid A exhibited to the 
* ſaid C, requiring him to put the Office, committed to him by 
« the ſaid Precept, to due Execution. Which Requeſt bei 
« found reaſonable by the ſaid C, he accepted of the ſaid Dil- 


«- poſition and Inventary in his Hands, and delivered the ſame 
te tome Notary-Public „ Ge. 


tary 


— 
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tary above mentioned, the ſaid A exhibited and 
preſented to the ſaid B, humbly requiring him, 
in Terms of the above Clauſe of Poſſeſſion, ex 
propriis ſuis manibus, to give and deliver to 
him real, actual and corporal Poſſeſſion of the 
Houſhold-pleniſhing, and other Goods and Gear 
above expreſſed, contained in the {aid Diſpoſition 
and Inventary above written, Which Requeſt and 
Dcfire being juſt and reaſonable, the faid B ac- 
cepted, and received the ſaid Diſpoſition and In- 
ventary into his Hands, and gave the fame to 
me Notary-Publick, to be read and publiſhed, in 
preſence of the Witneſſes after named. All 
which accordingly I did (a). After reading and 
publiſh- 


(a) If Poſſeſſion is given by a Commiſſioner in virtue of a 
Precept of Poſſ-flion, ſay, © and of which Precept of Poſſeſſion 
« the Tenor follows: And to the effect the ſaid 4 may be put 
« in the actual and corporal Poſſeſſion of the ſaid Houſhold- 
« pleniſhing, and others above diſponed, I the ſaid B, by theſe 
" Preſents, make, conſtitute and ordain you ——, and ilk 
« ane of you, conjunctly and ſeverally, my very lawful, un- 
© doubted and irrevocable Procurators, Actors, Factors and 
« ſpecial Commiſſioners, to the effect under written; hereby 
charging and requiring you, and ilk ane of you, conjunct- 
« ly and ſeverally, as ſaid is, That incontinent, upon fight 
« hereof, you rar to my Dwelling-houſe, where the houſhold 
and outiight Pleniſhing, and others above diſponed are, and 
«* there give to the ſaid real, actual and corporal Poſſeſſion, 
« of all and haill the houſhold and outſight Pleniſhing, and o- 
<< thers above diſponed, contained in the Inventary above 


Ve « ſpecified, and here holden as repeated brevitatis cauſa; and 

ion that by giving and delivering to the ſaid 4, or his certain 

the * Procurator or Procurators in his Name, Bearers hereof, of 
« ſome Parcels or Pieces of the ſaid houſhold and outſight 

« Pleniſhing, and of ſome of the ſeveral Species of the 

Dif- ** Cattle, as Symbols for and in Name of the whole, as Uſe 

me is; and this in no ways ye leave undone. - The which to 


do I commit to you, and ilk ane of you, conjunctiy and ſe- 
ry DEC At: * verally, 
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; publiſhing of the which Diſpoſition (a) and Inven. 
tary, in manner foreſaid, the faid B, for implement. 
ing, compleating and fulfilling of the foreſaid Right 
and Diſpoſition, gave and delivered to the faid 
A, ex propriis ſuis manibus, real, actual and cor. 
poral Poſſeſſion of the Houſhold- furniture, and 
inſight and outſight Pleniſhing above ſpecified, 
and particularly enumerate and expreſſed in the 
foreſaid Diſpoſition and Inventary above mention- 
ed; and that by giving and delivering to the 
faid A, of a particular Species of all or moſt of 
the ſeveral ſorts of Pleniſhing, Goods, Cattle and 
others above diſponed, as Uſe is, all to be bruik- 
ed, enjoyed and poſſeſſed by the ſaid A, and his 
foreſaids, in Time coming, conform to the Te- 
nor of the Difpoſition and Inventary above men- 
tioned, in all Points, none oppoſing or contra- 
dicting the fame. Whereupon, Sc. Thir Things 
were done at and within the faid B his Dwelling 
houſe, where the Goods, Gear, outſight and 
houſhold Pleniſhing, and others above written 
then were, betwixt the Hours of, Sc. 


Inſtrument of Vendition of Ships being of the 
fame Nature, take an Example. 


* verally, my Commiſſioners in that Part foreſaid, my free 
« and irrevocable Power, by theſe Preſents. In witneſs where- 
5. of, Ge.“ 
© (a) If Poſſeſſion be given by a Commiſſioner, add, and 
* Precept of Poſſeſſion therein contained, the faid C, Com- 
„ miſſioner foreſaid, gave and delivered to the ſaid 4, real, 
actual and corporal Poſſeſſion, of the Goods, Gear and o- 
* thers above written, contained in the Diſpoſition and In- 
* ventary above expreſs'd ; and that by Delivery, &c. after 
% the Form and Tenor of the ſaid Diſpoſition, and Precept 
% of ſion therein contained, and Inventary above men- 
_ « tioned, in all Points, none oppoſing, Sc. 

CITY Inſtru- 


m ac. . r r  £mx* a 
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Inſtrument of Vendition. 
A T ; Cc. compeared perſonally A, and 
paſt with us to the Pier and Harbour of 
, where the Ship called the of was 
lying, and likewiſe to the perſonal Preſence of B, 
Shipmaſter there, and ſole Owner of the ſaid Ship; 
having, Cc. principal Letters of Vendition, of the 


the ſaid Az whereby, for the Cauſes therein ſpe- 
cified, the ſaid B ſold, aſſigned and diſponed, in 
favours of the ſaid 4, his Heirs, Executors and 
Aſſignies, all and. haill an juſt and equal Part 


of her haill Maſts, Sails, Anchors, Cables, Tows, 
Float-boat, Rigging, and Furniture thereto be- 
longing, with an juſt and equal Share of the 
haill Freights and Profits of the faid Ship, from 
and after the Date of the ſaid Vendition; as the 
ſamen more fully bears. Which Vendition above 
written, the ſaid 4 did exhibite and deliver to me 
F the the ſaid Notary-Publick, to be read in preſence of 

the ſaid Witneſſes; which I did. After publick 

reading of the which Vendition, the ſaid A re- 
meu quired and deſired the ſaid B, propriis manibus to 
nere put him in the Poſſeſſion of the faid juſt and equal 
4 and ——— Part of the ſaid Ship, Float-boat, Maſts, 
Sails, Anchors, Cables, Tows, and others above 
K written. Which Requeſt and Deſire being juſt 
nd In- and reaſonable, the ſaid B acquieſced in, and pro- 
e. after W priis manibus gave and delivered to the ſaid A, 
Preceft W real, actual and corporal Poſſeſſion of an juſt and 

equal — Part of the ſaid Ship, Float-bpat, 
Ff Maſts, 


Date ——, made and granted by the ſaid B to 


of the ſaid Ship, with an juſt and equal —— Part 
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Maſts, Sails, ee Anchors, Tos, and others 
above written, by giving and delivering to him 
the Helm-pin, beſt Anchor, Ring, Oar of the 
Float-boat, and a piece of the Cable in his Hands, 
and the Main-maſt and one of the Sails in his 
Arms, as Uſe is. Whereupon, and all and ſun. 
dry the Premiſſes, the ſaid A ask*d and took In- 
ſtruments, Sc. Theſe Things were done on 
board the ſaid Ship, lying in the ſaid Harbour of 
, betwixt the Hours of before ler after] 


Noon, Place, Day, Month, Cc. 


All Moveables, or Rights, whether heritable 0 or 
moveable, not compleated by Infeftment, or 
which are perfect without Infeftment; the current 
Profits of heritable Rights compleated by Infeſt- 
ment, Actions, Bonds, c. may be conveyed 
and tranſmitted by Aſſignation; and he who 
grants the Aſſignation is called the Cedent, and he 
who receives it, Afigny. Under Aſſignations are 
likewiſe comprehended Tranſlations, when the 
Aſſigny transfers or paſſes over his Right to a 
third Party; and Retroceſſions or Repoſitions, 
reſtoring the Cedent to his former Right. 
But neither of theſe are compleat valid Rights, 
until they be intimate to the Debitor by the Party 
having Right, or his Procurator, in preſence of 


a Notary and two Witneſſes, and Inſtruments 


taken thereupon by the Party or Procurator in the 
Hands of.the Notary, 

Intimation is a legal and ſolemn Deed, made 
by, and given under the Hand of a Notary- 
Publick, in Preſence of two or more Witneſſes 
if pecially required thereto, to a Party, —_ 1 

onalhj 
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ſonally or at his Dwelling-houſe, to put him ix 
mala fide to do or tranſact any thing againſt, or pre- 
judicail to what is contained in the faid Inſtru- 


| 1 Intimation. EIN 


a legal and ſolemn Deed is not to be, under- 
ſtood, that Intimation' is ſuch a legal Diligence 
as can be prevented and excluded by another 
Diligence; but only as fulfilling and comple- 
ting of one's Right. For tho? it may be thought, 
that the Intimation of an Aſſignation, Cc. was 
formerly only uſed to put the Debitor in mala 
fide to pay to the Cedent or any other Aſſigny; 
nevertheleſs now it is become a requiſite Solem- 
nity ; for in the Caſe where there are ſeveral Aſſi- 
nem” to the ſame Debt, the laſt Aſſignation, 

ing firft intimate, will have the Preference: 
But {till this does not proceed from the Intimation 
_— excluſive legal Diligence, but only as a 
fall Accompliſhment of the Aſſignation. 

A Party cannot without a legal Intimation be 
in mala fide. For his Knowledge of ſuch and ſuch 
an Aſſignation, Tranſlation, or the like, which 
ought formally to be intimate to him, even altho* 
he confeſsd he Knew it, cannot prejudge him; ſee- 
ing it was not made known to him by the Law: 
For as the Party's Knowledge is not equivalent to 
a formal Intimation, one cannot be bound or o- 


DE ny ns A API | 


ow. N 
Althoꝰ Intimation be by our proper Cuſtom a 
neceſſary Solemnity, yet there are ſeveral Ways 
of intimating Aſſignations, which have the ſame 
Force and Effect as if done by an Inſtrument un- 
der the Hand of a Os For any le- 
2 i 


gal 
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gal Diligence, ſuch as an Arreſtment, a Charge 
of Horning, or, a Proceſs upon the Aſſignation, 
w1ll be a ſufficient Intimation. | 
As alſo, Intimation 1s not n to legal and 
judicial Aſſignations, ſuch as Appriſings and Ad- 
8 becauſe they are paſt and expede pu- 
ickly. a0 
Marriage is likewiſe a legal Aſſignation requi. 
ring no Intimation : For thereby all the moveable 
' Pebts of the Wife are ſtated in the Huſband jure 
mariti, without other Intimation than the Mar- 
riage. And by a Deciſion, 2d December 1674, 
Craig contra the Laird of Wedderly, obſerved by 
Stair and Dirleton, Deciſ. 198. | honey was 
not found neceſſary to a Repoſition by the Aſſi- 
gny to the Cedent, ſeeing the Aſſignation was by 
a Wife in her Contract of Marriage, which re- 
uires no Intimation but the Marriage; and there- 
Pre the Huſband's Repoſition to her needed no 
Intimation. | | 
Such Rights as require Poſſeſſion to complete 
them, and are perfected by Uſe of Payment or 
Poſſeſſion, need no other Intimation; as was 
found by a Deciſion the 18th January 1628, L. 
Halkerton contra Falconer, obſerved by Durie ; 
where, in the Caſe of an heritable Bond, the get- 
ting Payment of ſome Years Annualrent, pre- 
ferred the Aſſigny to a former Arreſter, thoꝰ there 
was no Inſtrument of Intimation. 
Nevertheleſs it is to be obſerved, that an In- 
hibition is not equivalent to an Intimation, In- 
hibitions being deſigned not ſo much for Publica- 
tion as for Execution, and having only Force a- 
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gainſt Immoveables ; as was found in the Caſe, 
L. Weſteraw contra Williamſon and Carmichael, 
14th March 1626, obſerved by Durie. 05 
Where there are many cor rei debendi, it is ſafeſt 
to intimate to them all: For altho* Intimation 
made to one will be ſufficient, yet it cannot ex- 
clude Payment made bona fide by another. of the 
Debitors, to whom no Intimation was made. 
Bills of Exchange, and Orders by Merchants 
to make Payment, need not be intimated; becauſe 
in Commerce we are governed by the Law of 
Nations. Fo Po 5 
Aſſignations to Reverſions, or Bonds for grant- 
ing Reverſions, Renunciations of Wadſets, or 
Grants of Redemption, which by A# 16. Parl. 
1617, ought to be regiſtrated in the Regiſter of 
Reverſions, need.no Intimation, that Regiſter be- 
ing deſigned not ſo much for Conſervation. of theſe 
Rights, where the, Principals are not detained, . as- 
for Publication thereof to all Parties having Inte- 
reſt, which is a ſufficient Intimation. | | 

The Inſtrument of Intimation muſt bear the 
Production of the Aſſignation, otherwiſe it will 
be null; as alſo, it muſt bear the Hour of the 
Day in which the Intimation was made : For if it 
ſhould not expreſs the Hour, it will only prove 
to have been done on that Day; and if there be a 
Competition, and another Inſtrument have the 
Hour, that one will be preferred: And in caſe 
of both Inſtruments having the Hour, he who is 
firſt will be preferred; for in that Event, prior 
tempore potior jure: And by a Deciſion, goth Ja- 
nuary 1629, Davidſon contra Balcanqual, obſerved 


by Durie, in a Competition betwixt an Auen! 
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and Arreſter, where the Hour was inſert both in 
the Arreſtment and in the Inftrument of Intima- 
tion, the Lords preferred the Arreſter, in 

the Arreſtment preceeded the Intimation by the 
Space of two Hours; and Durie further adds; 
The Reaſon ſpecially was, becauſe of the Pri- 
c ority of the Hour: Which the Lords found in 
« this Caſe to be material; for after that Mo. 
ce ment of Arreſtment, neither could the com- 
* mon Debitor do any thing in Prejudice thereof, 
<« neither could the Intimation made any Space 
cc thereafter, affect the Debt to the Aſſigny, it 
60 11 before to the Arreſter: And 
cc the Intimation and Arreſtment bearing their 
« Hours, it was found there need no other Pro- 
<« bation to prove their Priority.“ * 
My Lord Sair in his Infitutions, p. 378. ſpeak- 
ing of this Cafe, ſays, That this Diftance was 
too narrow, for the Executor and Witneſſes may 
miſtake the preſent Hours; and adds, That three 
Hours were a fitter Diſtance to prefer. By a De- 
ciſion, 5th January 168 1, Chiefly contra Chiefy, 
obſerved by Stair, Inſtruments of Intimation of 
Affignations were found not accuſtomed to be in- 
fert in Protocol Books. | 


 Infirument of Intimation. | 
T, Sc. compeared A, as Procurator for the 
"A. within deſigned B, whoſe Power, &c. and 
with us paſt, repective & ſucceſſive, (a) to the per- 
(«) Of, if d Debitors ar | perſonally, 
bn * t9 the Dynliog hone of Gert ee, 
Df ſonal 
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ſonal Preſence of the within SAREW — 01 Dy 
Principal and. Cautioner within 
and holding in his al . | Bol 


grante 
the within deſigned E, with the pr 


nation thereto granted by the ſaid 25 within writ- 
ten, of the Date, Tenor and Contents within men- 


tioned (6); n Bond and Aſſignation above 
55 narra- 


the Inftrument be on 2 
ee ranted be the Ab! 
* 8 = Y: the Cauſes therein i ip 1 


ted by the ſaid B to him, dated „Ne.“ 

4 -e ine of a — 
, = V c. an 

« granted by the fajd | the hid K of on moe 


1 ſor the Cau N. Er 
to an 
« front he aid &, his H Heirs, —— Agni 
A with 2 
* ney nl pre ion 
5 ri per alſo with 9 
1 che ſaid dum reſting 


r the ſaid B to 4 
SSE 


che faid B aſfgned and transferred, from h i, i Her 


and all others his Aſſignies, to and in favours 
1 A Executorg or Allgnits, the foreſaid dum 0c 


ff 


4 
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narrated, the faid A delivered to me Notary. 
Publick, to be publickly read over and intimate: 
And which being accordingly done, to the ſaid C 
and D (a), perſonally preſent, the ſaid A, as Pro- 
curator foreſaid, proteſted, That the faid Aff g 
nation was duly and legally intimated, and that 
they both might be liable in Payment of che Sums 
of Money above aſſigned, and that they might 
not pretend Ignorance of the ſaid Aſſignation, or 
Intimation thereof, above written. And there- 

upon, and upon all and ſundry the Premiſſes, G. 
Theſe Things were done within the Dwelling- 
houſes of the ſaid C and D, reſpeive ba * 
betwixt the Hours of, c. 


Beſides Intimations nas on the Tranſiniflic 
of moveable Subjects, there are ſeveral other Caſes 
wherein Intimations are made uſe of. For In- 
ſtruments under the Hand of a Notary are ſome- 
times neceſſary in Bills of Suſpenſion, eſpecially 
when theſe Bills are to paſs upon juratory Cau- 
tion : For by A& of Sederunt, 8th November 


« of Principal, Ec. [as above,] Aſſignation made of the ſame, 
« and all Laber, Purſuit and Execution whatſomever — 

* tent, or that might be competent to him, in the Pre 

« and turned and transferred the haill n 
* his foreſaids, to and in favours of the ſaid M and his fore- 
« ſaids, whom he thereby ſurrogates and ſubſtitutes in his full 
„ Right, Vice and Place, c. 

(a) If the Parties are not perſonally apprehended, the In- 
timation muſt be made at their Dwelling-places, and the In- 
ſtrument muſt bear, that the Notary left a Schedule for them 
at their reſpective 'Dyelli -houſes, becauſe he could not ap- 

hend them perſonally ; for it is a general Rule in 2 * 
ents, That where parties cannot — ot pgs 2h 
dules ought to be left at their Dwelling- houſe 


1682, 


| 
| 
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1682, the Lords ordain, That with Bills of 
Suſpenſion on juratory Caution an Inſtrument 
« be given in, bearing the Day whereon he was 
« to preſent the Bill; and that he intimate the 
« ſame to the Charger, perſonally, or at his 
„ Dwelling-houſe, if within the Kingdom. And 
5 the faid Bill is to be given in within fix Days 
« after the ſaid Day, or another Intimation to be 
« made: And that the Ordinary, before report- 
« ing the Bill, in Time of Seffion, or three 
Lords in Time of Vacance, cauſe publickly 
60 — the Charger before the paſſing of the Bill, 
« We.” | . 
But no Perſon incarcerate can be liberate by 
Suſpenſion, but upon ſufficient Caution: For the 
ſaid Act of Sederunt enjoins, That no Charge 
« to ſet at Liberty be granted on juratory Cau» 


$ tion. 


* 


| Inſtrument of Iutimation that a Bill of Suſpenſion is 


to be offered on juratory Caution. 


T, Sc. compeared A, as Procurator for B; 
who, with us, paſt to the perſonal Preſence 
of C; and, as the Lords of Council and Seſſion 
have by an Act of Sederunt ordained, made to 
him due and lawful Intimation, That the ſaid B 
was, upon the Day of inſtant, to pre- 
ſent to the ſaid Lords a Bill for a Suſpenſion, 
upon, juratory Caution, of a Charge given to 
him for Payment-making to the faid C, of the 
Sum of „ as in the Copy of the Charge; ] 
and proteſted, That he might not pretend Igno- 
rance thereof, Whereupon the ſaid 4, as Procu- - 

G g rator 
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rator foreſaid, took Inſtruments in the Hands of 
me Notary-Publick. Theſe Things were done, 


Sc. 


Siſts upon Bills of Suſpenſion, or paſt Bills of 
Suſpenſion, are intimate to the Charger or his 
Doer ; and unleſs that the Suſpender require a 
formal Inſtrument, the Notary generally marks 
upon the Bill thus: © Edinburgh, roth November 
41739, intimate this Bill, and Deliverance there- 
<« on, to the within C, Charger, perſonally, [or, 
„ to D his Doer, perſonally ; ] A being Procura- 
cc tor, K and H Witneſſes; and the Notary ſigns 
his Name. But a formal Inſtrument will be to 


T, Sc. The which Day, A, as Procurator for, 
and in name and behalf of B, paſſed with 
me Notary-Publick, and Witneſſes ſubſcribing, 
to the perſonal Preſence of C, Charger, [or D 
his Agent and Doer; ] having, &c. (a) a prin- 
cipal Bill of Suſpenſion, given in and preſented 
to the Lords of Council and Seſſion, at the In- 
ſtance of the ſaid B; beſeeching their Lordſhips, 
for the Reaſons therein ſet forth, to ſuſpend a 
Charge given to him by the ſaid C, for making 
Payment of the Sum of of Principal, — 
of Penalty, and of the bygone- Annualrents of the 
{aid principal Sum, contained in a Bond granted 
by the ſaid B to the ſaid C, dated , regiſtrate 
z and upon which Bill of Suſpenſion the 
a) © the within Bill of Suſpenſion, and Si ith- 
S 
when the Inſtrument is on the Back of the Bill. 


following 
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following Deliverance is wrote: Apud Edinbur- 
« oum, vigeſimo die Fulii, millgſimo ſeptingenteſimo- 
C frigiſimo nono. To ſee and anſwer againſt. 
% Thurſday next, and fiſts Execution until Tueſday. 
<« thereafter incluſrve. Sic ſubſcribitur, H. D.“ 
Which Bill of Suſpenſion, and Sift above nar- 
rated, the ſaid A delivered to me Notary-Publick, 
to be. publickly read over and intimate : And 
which being accordingly done to the ſaid C, per- 
ſonally preſent, the ſaid A, Procurator foreſaid, 
proteſted, the ſaid C might not pretend Ignorance 
of the ſaid Bill of Suſpenſion, and Sift thereon ; 
and thereupon took Inſtruments in the Hands of 
- Notary-Publick. Theſe Things were done, 
6. (a). | 


When any Priſoner applies to the Magiſtrates 
of a Burgh for the Benefit of the Act of Parlia- 
ment 1696, made in favours of inſolvent Debi- 
tors, Imo, The Creditor at whoſe Inſtance he was 
incarcerate, and thoſe that ſhall arreſt him in Pri- 
ſon, are firſt cited perſonally by an Officer of 
Court, or by Letters of Supplement if living with- 
out. the Bailies Juriſdiction; or, if -Intimation-be 
made to the Creditors by a; Notary and Witneſſes 
under form of Inſtrument, that the Priſoner is 
to apply for an Aliment, and the Benefit of the 
foreſaid Act, the ſame is ſuſtained as a Citation. 
zdo, The Priſoner then preſents to the Bailies 
the ſaid Execution of Warning, or Inſtrument of 
Intimation, with a Petition craving the Benefit of 
the foreſaid Act; to which is ſubjoined a Deela- 

(a) A paſt Bill of Suſpenfion may be intimate the ſame 
way, mutetis mutandis. Ut £31311 %7- 9804 bas 
Gg 2 ration 
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ration ſubſcribed by the Clerk of the I | 
teſtifying at whoſe Inſtance the Debitor is incar- 
- cerate or arreſted, and for what Sums: And at 
calling thereof in Court, if any Compearance be 
made for the Creditors, they are allowed to ſee 
and object; and if no Objection be proponed, then 
the Priſoner is ſent for forth of Priſon; and upon 
his deponing, that he has no Means of his own 
where with to aliment himſelf in Priſon, the Bailies 
modify an Aliment to him, not under three 
Shillings Scots per diem: Which Modification muſt 
be intimate to the Creditor, requiring him, either 
to aliment the Priſoner at the foreſaid Modification, 
or to conſent to his Liberation forth of Priſon, 
within ten Days after the Date of the faid. Intima- 
tion made by. a Notary and Witneſſes as effeirs, 
Then, after the ten Days are freely elapſed, the 
Priſoner produces another Declaration, under the 
Hard of the Clerk of the Tolbooth, teſtifying 
that he is neither alimented by his Creditor, nor 
arreſted at any other Perfon's Inſtance; and there- 
upon grants a Diſpoſition omnium' bonorum in 
favours of his Creditors: And then, and no other- 
wiſe, the Bailies grant the Priſoner the Benefit 
of the foreſaid Act of Parliament, 


Inſtrument. of Intimation by a Priſoner to his Cre- 
Aitors, that he is to apply for the Benefit of the 
"It of Parlioment 1696. 
"A T — c. compeared A, as Procurator for, 
A and in name and behalf of B, preſent Pri- 
r 1n the Tolbooth of ——, and paſt with me, 
and the Witneſſes ſubſcribing, to the 3 
45 A 3 re- 


? 
] 
4 
t 
c 
{ 
] 
] 
| 
| 
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Preſence of C, D, and E, c. And then the ſaid 
A repreſented, That the ſaid B lay incarcerate in 
the Tolbooth of , in virtue of an Act of war- 
ding following upon a regiſtrate Proteſt at the In- 
ſtance of the ſaid C; and that he was neither able 
to pay the Sum for which he lay incarcerate, nor 
aliment himſelf in Priſon; and that he was to ap- 

ly for the benefit of the Act of Parliament in 
e of inſolvent Debitors: Therefore the ſaid 
A, Procurator foreſaid, made due and lawful Inti- 


mation to the ſaid C, Creditor Incarcerator, and the 


haill other Perſons above named, alſo Creditors to 
the ſaid B, to compear before the Bailies of —, 
in their ordinary Court- place, upon the Day 
Of ———, at of the Clock in the Forenoon, 
to hear and ſee the ſaid B depone, in Terms of 
the ſaid Act of Parliament. Thir Things were 
ſo done, in the perſonal Preſence of the ſaid haill 
forenamed Perſons Creditors, Places, Dates, and 
Year of God reſpefiv? before mentioned, in Pre- 
ſence of —— and —— Witneſſes ſpecially called 
and required to'the Premiſſes. j ? 


Inſtrument of Intimation of the „ e of an 
Aliment of a poor Priſoner to his In 


arcerator. 

AT, Sc. compeared A, as Procurator for B, 

preſent Priſoner in the Tolbooth of; 
and. paſt the perſonal Preſence of C, at whoſe 
Inſtance the faid B is incarcerate: And the faid 
A, as Procurator foreſaid, made due and lawful 
Intimatlon to the- ſaid C, That upon preſenting of 
a Petition to the Magiſtrates of the Burgh of 


= - 
* 


& # 


by B, ſetting forth, That he was incarcerate in 


their 


— 
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their Tolbooth at the Inſtance of the ſaid C, and 
that he was not able to aliment or maintain him- 
ſelf in Priſon; and therefore craving they would 
take his Oath anent his Inſufficiency to aliment C 
himſelf in Priſon, and modify him an Aliment 
in the Terms of the 32d Ad of 6th Seſſ. of King 
William's iſt Parl. the ſaid Magiſtrates had, upon 
the Day of inſtant, taken the ſaid B his 
Oath, that he was not able to aliment himſelf in 
Priſon ; and that they having alſo conſidered the 
ſaid Petition, Depoſition of the ſaid B, with the 
AdAſſignation made by him in favours of the ſaid 
C., they allowed and modified to him the Sum of — 
[ of Aliment per diem: And therefore the ſaid A, as 
Procurator foreſaid, did intimate the foreſaid Peti- 
tion, Depoſition, and Deliverance on the ſaid Peti- 
tion, modifying the foreſaid Aliment to the ſaid 
B, and proteſted, That he ſhould provide, or 
give Security for the ſaid Sum, to be paid to the ſaid 
B per diem, during his Impriſonment, within ten 
Days next after the ſaid Intimation; with Certi- 
fication, if he fail ſo to do, that the ſaid Magi- 
ſtrates will liberate the ſaid B out of their Priſon, 
in Terms of the foreſaid Act of Parliament. 
Which Petition, Depoſition, and Deliverance 
foreſaid, the ſaid A, as Procurator foreſaid, pro- 
duced and ſhewed to the ſaid C, and took Inſtru- 
ments on the Premiſſes in the Hands of me No- 
tary-Publick. Theſe Things were done, Cc. 


V 
t 
f 
{ 
| 
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SECT... IL 


Of Inftruments of Proteſtation and others relating 
to Matters of Commerce and Buſmeſs. 


eſe Inſtruments are of various Kinds, and 
differ as the Circumſtances of the Caſe 
vary: And as they cannot be circumſcribed, I have 
here ſet down ſuch as moſt commonly occur; and 
from them the Notary may be enabled to frame 
ſuch other Inſtruments as may happen to come in 
his Way, whatever the Caſe may be. The In- 
ſtruments here given are, | 


Inſtrument of Proteſtation of Bills. 
— a Shipmaſter againſt the Freighter. 

— againſt Wind and Weather. 

— the Buyer of Victual againſt the Seller. j© 


— a Maſter againſt his Apprentice. 

— upon a Bond of Preſentation. 

— upon forcing Payment of a controverted 
Debt. | 

— requiring an Act to depone. 

— upon Deforcement of a Meſſenger. 


I. As to the frft, My Lord Stair, in his Inſti- 
zutes, p. 104. informs us, That the ordinary way 
of mutuum amongſt Merchants, is by Bills of Ex- 
change, or Letters of Credit; which have ſeveral 
Specialities that ariſe from the Nature of theſe Acts, 
and from Cuſtom, eſpecially thoſe common Cu- 
ſtoms of Merchants obſerved in Cities of greateſt 
Trade in the neighbouring Nations. The Nature 
and Tenor of theſe Bills of Exchange is, That 
the Drawer of the Bill orders ſuch a Merchant, 


* 
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his Correſpondent, to pay. the Sum contained in 
the Bill, upon Sight, or at ſuch a certain Time, 
or at ſuch Uſance, and that for Value received 


wherein there is implied a Mandate to the Cor- 


reſpondent, and an Obligement upon the Drawer 
of the Bill to make that Mandate effectual; where. 
in mutuum is implied. If the Value received by 
him be numerate Money, or for any other Cauſe, 
ſuch as Delivery of Ware; and there is in it fio 
brevis manus, as if the Ware was fold to the 
Drawer of the Bill, and the Sum in the Bill was 
the Price received, and delivered again in Loan, 
There uſeth, in caſe of Miſcarriage, two or three 
Bills to be drawn for the ſame Sum, which do 
bear to be the firſt, ſecond and third Bill, and the 


Payment of any one, ſatisfies all. The fixed 


Form by Cuſtom of making uſe of theſe Bills, 
is by preſenting them to him upon whom they 


are drawn; and if he accept the Bill, he writes 


thereupon Accepts, and ſigns it: Which if it be ſim- 
ple, he becomes liable in the Terms, and at the 
Time mentioned in the Bill. But+ſometimes the 
Accepter doth qualify his Acceptance; which the 
Creditor by the Bill may refuſe, and require either 
ample Acceptance, or may proteſt for Non-ac- 
ceptance. But if he ſuffer the Acceptance to be qua- 
lifted, it imports his Conſent, and he cannot proteſt 
for Non- acceptance; as if the Acceptance be to a 
longer Day than that which is contained in the Bill; 
or if it bear Acceptance if Proviſions come betwixi 
and the Day, or if Ware or Bills in Hand do raiſe 
the Sum. At, or after the Day, the Bill is again 
— — ; and if Payment be not then made, the 

reditor in the Bill proteſts for Not-payment; = 
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both theſe Proteſtations muſt be by Inſtrument of 
a Notary, either for Non-acceptance or Not-pay= 
ment; which Inſtruments, with the Bill, make 
ſufficient Probation, both againſt the Drawer of 
the Bill, and againſt him upon whom it was drawn; 
and neither Witneſits nor the Oath of the Party 
will be ſufficient to ſupply the Proteſt + So that 
the Inſtrument or Proteſt; is not only a Proof, 
but a Solemnity requiſite. Theſe Pfoteſts may be 
taken againſt him upon whom they were drawn, 
either ——_y or at his Dwelling>houſe 5 which 
was ſuſtained, though, before preſenting of the Bill, 
the Party upon whom it was drawn was dead, 
8th Fuly 1664, Kennedy contra Hutchiſon. 
Proteſting in genetal is a profitable Remedy, 
whereby we commonly preſerve our Right intire; 
and in Bills of — 1 it is an eſſential piece of 
Dili — — cannot be diſpenſed with, or ſup- 
plied by Witneſſes or Oath of Party, or by any 
other Act. Bills are either proteſted for Not- ac- 
ceptance, or for Not- payment, or the like. The 
Deſign whereof is only to ſignify to the Drawer, 
that the Poſſeſſor of the Bill did his Duty in duly 
requiring Acceptance or Payment; but that the 
Perſon drawn upon was eicher unwilling, or not 
to be found, or inſolvent; and thereby to make 
the Drawer liable: For there is always Action 
competent to the Creditor in the Bill againſt the 
Accepter, whether it be proteſted or not, though 
without that Formality he cannot have ſummary 
Diligence. SIE 
The Form of proving Bills, varies in diffe- 
rent Places. In France, it muſt be done by two 
Notaries, or one * and two Wi or 
h by 
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by a Macer or Serjeant with two Witneſſes. At 
Venice, Bills are proteſted only by the Servants of 


the College of Commerce, and then entered in a 


particular Regiſter, patent to all Merchants. In 
Fairs, or Markets, a Notary, or ſome other au- 
thoriſed Perſon, does the Buſineſs of proteſting, 
and regiſtrating theſe Proteſts. In England, the 
Perſon to whom the Bill is payable, his Servant, 
Agent, or Aſſignies, cauſeth it to be proteſted by 
a Notary-Publick ; and, in default of ſuch No- 
tary, by any other ſubſtantial Perſon of the Place, 
in the Preſence of two or more Witneſſes, be- 
twixt Sun and Sun, orSun riſing and ſetting, when 
Shops are generally open, or the Courts of Juſtice 
ſitting. But, with us, all Proteſts are only made 
by taking Inſtruments in the Hands of a common 
Notary againſt the Party, either perſonally, or at 
his Dwelling-houſe, or Lodging where he lives, 
or where he died; unleſs a Bill is to be proteſted 
for Not- payment; in which Caſe it ſufficeth to 
proteſt at the Place of Payment mentioned in the 


Bill, though the Accepter reſide not there. 


In all Inſtruments of Proteſt, the Bill proteſted 
muſt be prefixed, with all the Indorſements, if 
there be any, copied and tranſcribed verbatim; 
and an Account of the Reaſons given by the Party, 
why he does not honour the Bill, is ordinarily in- 
ſert in the Proteſt. 

If the Bill be drawn on an unknown Perſon, 
deſigned for Example Merchant in Edinburgh, 
who cannot be found, or got notice of, either at 
the Exchange or Poſt-office, or if indeed there be 
no ſuch Man, the Bill muſt be proteſted in com- 


mon Form at the Market- croſs, and the Inſtru- 


ment 
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3 


te 
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ment ſhould bear how diligent the Poſſeſſor was 
to find him out; and if the Poſſeſſor know not 
which of two Perſons of the ſame Name it is di- 
reed to, and they both refuſe Acceptance, his 
beſt will be to proteſt againſt both : As when he 
knows not which of two accepted his Bill, and 
both deny, it muſt be proteſted againſt both. For 
a further Illuſtration of this Subject, ſee Forbes on 
Bills of Exchange, chap. 6. Nil 

The ſame Method nearly is uſed in inland Bills, 
as in Bills of Exchange; and the Proteſts of both 
muſt be regiſtrate within fix Months after the 
Term of Payment, before any Execution can fol- 
low on them in this Country. 


Inſtrument of Proteſt. 


T, Sc. The which Day, compeared the ſaid 
A, Merchant in , to whom the prin- 
cipal Bill above copied is drawn payable; and paſt 
with me Notary-Publick, and the Witneſſes after 
named, to the . Preſence of B (a); and 
there required Acceptance of the foreſaid Bill; 
Which Requeſt and Deſire not being complied 
with, the ſaid A proteſted the foreſaid Bill for 


1 


a) Or, if he cannot be perſonally apprehended, © to the 
ling houſe of the ſaid B. If you are to proteſt for 
not Payment, here inſert the Place of ayment mentioned in 
the Bill 3 if it have no Place ſpecified, it muſt be proteſted 
againſt the Accepter, either perſonally, or at his Dwelling- 
houſe, or the Market-croſs of the Burgh where he reſides. 
Then fay, * and required Payment of the ſaid Bill; and in re- 
Me -- — — for Fr t effect, Le = 
ut for not Payment, [Excha e· exchange, / a Bi © 

" of Exchange,) Col, Sail, Se.. 
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not Acceptance againſt the ſaid g, and for Re. 
courſe againſt the Prawer, ¶Exchangę, Re-cx- 
change, if it be a Bill of Exchange) Coſt, Skaith, 
Damages, Intereſt and Expences, as accords and 
thereupon took Inſtruments in my Hands, in pre. 
fence of, Ge. 


II. When Shipmaſters let out and freight 
their Ships to Merchants, for tranſporting Mer. 
chandize to Ports beyond Seas, or Coaſt-ways 
from one Port to another, they are bound .to lie 
and remain a certain Number of Work-weather 
Lye-days at the Loading-port, for taking in the 
Freighters Goods and Merchandize, and the a- 
greed Number of the ſaid Days at the Unloading- 
port, for liyering the outward Cargo, and load- 
ing and taking in the inward ; and if the Mer. 
chants have not their Goods ready to be put on 
board, and thereby detain the Ship and Crew 
beyond the agreed Time, the Maſter proteſts a- 
gainſt the Freighters for Demurrage, and that 
they be liable to him for the Sums of Money ſti- 
ulate by the Charter-party, to be paid for -each 
y he ſhall be detained over the Lye-days agreed 
upon, and takes Inſtruments in the Hands of a 
Notary thereupon, as follows, ' 


Jnſtrument by the Maſter o a Ship againſt the 
Freigbters, for the Penalty ſtipulate by the Char- 
ter -par ty . | 


IT and within the Port and Harbour of ——, 
A aboard the good Ship called ——, of which 
A, Shipmaſter in —, is preſent Maſter, the 


bas: 
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— Day of ——, One thouſand ſeven hundred 
and thirty nine Years, and of his Majeſty's Reign 
the thirteenth Year. The which Day, in pre- 
ſence of me Notary-Publick, and Witneſſes ſub- 
ſeribing, compeared perſonally the ſaid 4, Ship» 
maſter aforeſaid z having an Charter-party, of 
the Date the —— Day of —— laſt bypaſt, be- 
twixt the ſaid 4, and B Merchant in —— 3 by 
which Charter- party, exhibited and delivered to 
me the ſaid Notary-Publick by the ſaid Ship- 
maſter, the ſaid A, for the Sums of Money, 
and other Preſtations therein and after men- 
tioned, did ſet and to freight let the faid Ship 
called the ——, of the Burden of Tuns 
thereby, to the ſaid B, and bound and obli 
him, his Heirs, and others therein mention- 
ed, to have his ſaid Ship in Readineſs, in good 
Order, and ſufficient Condition, Wind and Wa- 
ter tight, with Float-boat, Cables, Anchors, Maſts, 
Sails, Tows, Oars, and all other neceſſary Ap- 
parelling, with a Crew of ſkilful and able-bodied Þ} 
Seamen, and Victuals ſufficient for plying the 
Poder under written, and that within the ſaid | 
ort and Harbour of , betwixt and the — 
Day of —— then next, and now laſt bypaſt, and 
there to remain for the Space of Work-wea- - 
ther Lye-days, and in that Time to receive and 
take on board the faid Ship her full Loading of 
Corns, or ſuch other Goods as the ſaid B, or aux 
others in his Name, ſhould put on board; and | 
immediately after the ſaid Ship ſhould be 
load, (Wind and Weather ferving) to fail | 
from the ſaid Port and Harbour f, 
and to tranſport the Cargo aforeſgid directly 
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to the Port and Harbour of —— in , and 
there to lie the Space of Work-weather Lye- 
days, for unloading the faid outward Cargo, and 
receiving and taking in a Loading of 
thereafter to ſail with his ſaid Ship from the 
faid Port and Harbour of „and tranſport 
the ſaid inward Cargo directly for the Port and 
Harbour of ——, and there to lie and remain 
for the Space of Work-weather Lye-days, 
for livering and unloading the ſaid inward Cargo; 
and the ſaid 4 bound and obliged him, his 
Heirs and Succeſſors, That he ſhould do his 
utmoſt and exacteſt Diligence in failing and tranſ- 
Porting his ſaid Ship and Cargo, and in loading 
and unloading the ſame, at the ſeveral Ports a- 
bove written; and that he ſhould not ſuffer any 
Part thereof to be ſpoiled, damnified, embezzled, 


. or otherways away taken, by himſelf or Crew, or 


by and through any Defect of his Ship, or by and 
through the Fault, Neglect or Negligence of him- 
ſelf, or his Sailors and 'Crew ; and to load and 
unload the outward and inward Cargoes above 
mentioned, and to deliver the ſame to the ſaid B, 
or any having his Order and Commiſſion, at the 
ſeveral Ports above expreſſed, within the Space of 

Days after the Arrival of the Ship, in good 
Order and Condition, Sea-hazard excepted alle- 


narly : For the which Cauſes, the faid B bound _ 


and obliged him, his Heirs, Executors and Suc- 
ceſſors, to make good and thankful Payment to 
the ſaid A, his Heirs, Executors or Aſſignies, of 
the Sum of „in Part Payment of his Freight, 
within the Space of Days after unloading of 
the ſaid Cargo of ——, at the ſaid Port and cha 

, r 


„ and 


— ous 


nay 
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bour of; and further, to make Payment to 
the ſaid A and his foreſaids, of the Sum of n 
in full and compleat Payment of Freight for out- 
ward and inward Cargocs, and that within —— 
Days after the Arrival of the ſaid Ship with the 
inward Cargo of at the ſaid Port and Har- 
bour of „but longer Delay, with the Sum 
of —— Money foreſaid of liquidate Expences for 
each Term's Failzie, and Annualrent of the ſaid 
haill Freight from the reſpective Terms of Pay- 
ment above written until Payment of the ſame z 
and further, to pay to the ſaid A, the Sum of 
„in name of Caplagan, with Pewage, Row- 
age, and petty Pilotage, and all other Port-duties, 
conform to the Cuſtom of the Sea: Attour, the 
faid B bound and obliged him and his foreſaids, to 
pay to the ſaid A and his foreſaids, the Sum of 
—— Money foreſaid for each Day he ſhould be 
detained through his Default, at the reſpective 
Ports above written, attouf the Lye-days above 
expreſſed : And both the ſaids Parties bound and 
obliged them and their foreſaids, to obſerve, ful- 
hl and implement their ſeveral Parts of the Pre- 
miſſes Hinc inde to others, and the Party Failzier to 
to pay to the Party Obſerver, or willing to obſerve 
his Part thereof, the Sum of ——, by and attour 
Performance; as the ſaid Charter- party, of the 
Date foreſaid, more fully bears. After public 
reading of which Charter-party, in preſence of the 
Witneſſes after named, the faid A held forth and 
repreſented, That, in Terms and Implement of 
the Charter-party above recited, he, with his Ship 
and Crew, did arrive in the ſaid Port and Har- 
bour of =, upon the Day of cur- 

Wo rent, 


4 Oe I — _— — 
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rent, which he notified to the ſaid B, (er C his 
Factor; ] and that he was ready to receive and 
take on board the faid Loading of; but the 
faid Loading not being put on board, albeit the 
Lye-days above mentioned be run out, therefore 
the ſaid A proteſted 9 — the ſaid B for Breach 
of Charter- party, and that he might not only be 
liable to him for the Sum of for each Day he 
ſhall hereafter be detained, but alſo for the Penalty 
above expreſſed, incurred by him through Failzie, 
and of all other Coſt, Skaith, Damage and Ex- 
þences, he; his Ship, or Crew, ſhall * to 
ſuſtain by and through his being detained longer 
than the Lye days above ſpecified, Whereupon, 
and all and ſundry the Premiſſes, the ſaid A aſked 
and took Inſtruments in the Hands of me the ſaid 
Notary-Publick ſubſcribing. Theſe Things were 
done betwixt the Hours of and before 
3 Noon, Place, Day, Month, Year of 

Jod, and of his Majeſty's Reign, re/pe#iv? above 
written, befof& and in preſence of P, E, F and 


. G, Witneſſes to the haill Premiſes ſpecially called 


and required, Se. 


III. Maſters of Ships do not only proteſt ſome- 
times againſt their Freighters, but likewiſe againſt 
Wind and Weather. For if a violent Storm ſhall 


— to a Ship and Crew when at Sea, and the 
Maſter 


and Seamen, for ſaving the Ship, their 
own Lives, and a Part of the Cargo, throw over- 
board ſome of the Goods, then the Maſter uſu - 
ally proteſts againſt the Storm, Wind and Wea- 


ther, at the Main-maſt; as alſo, if a Storm hap- 


pen, and the Water thereby get into the Hold, 
. of 
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Us or Amoily the Goods, the Maſter, in like man- 
d ner, proteſts at the Main- maſt againſt the Storm, 
he Wind and Weather, and takes ſome of the Crew 
he Witneſſes: And, in either of theſe Caſes, as ſoon 
Te as he comes to any Port or Station, he comes 
ch aſhore, and brings his Witneſſes along with him 
be before ſome Magiſtrate or Juſtice of the Peace, 
he and a Notary-Publick, and cauſes the Witneſſes: . 
ty depone upon the Fact; and the deponing Wit- | 
Cy neſſes, together with the Judge, do ſign this In- 
= ſtrument alongſt with the Notary and his Wit- 
| neſſes. sr | 


er 5 0 n e 
— Tuftrument againſt Wind and Nuutber. 
* TI DRY &c. compeared A, Maſter of the 


good Ship called the , and with us 
ſt to the perſonal Preſence of B, Provoſt of the 


of urgh of, and one of his Majeſty's Juſtices 
oy of the Peace within the Shire [or County] of 


——, and there held forth and repreſented; 
That whereas the faid A, as Maſter of the ſaid 
Ship, had failed with her in good Order and Con- 
dition from the Port of , for the Port of 
, and in his Paſſage, upon the- Day of 
—— laſt bypaſt, about the Hour of, in the 
Latitude of Degrees and Minutes, there 
aroſe and happened à prodigious Storm of Wind 
(a) and Rain, which continued for the * 

| 0 be 


* : 


ea- (a) If the Inſtrument be taken againſt Wind and Weather, 
ap. when by reaſon of the Storm Water beats into the Hold, and 
1d, damnifies the Goods, ſay, blowing from North eaſt to Weſt 


** and by North, which 8 Ts the Ship upon 2 
0 i 5 
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of and the Ship being in imminent hazard, 
and ſeveral Times near overſet, he the ſaid 
Maſter, having adviſed with the Mate and Crew, 
found and concluded there was no: Way or 

Means, in human Probability, could be fallen up- 
on to ſave the Ship, Mens. Lives or Cargo, but 
by lightening the Ship, and throwing over 
ſome of the heavy Goods; and accordingly he the 
ſaid Maſter, Mate and Crem were neceſſitate, to 


prevent Shipwreck, to throw over the following 
Goods, viz. f Here the Goods, and their ſeveral 


Marks whereby they are diſtinguiſhed, are mention- 
ed; ] whereupon, in Preſence of the Mate and 


Crew. he protec, at the Main-maſt againſt the 
Wind and Storm, and that it was the greateſt 


1 made him lighten the Ship, 
throw oyer the Goods above mentioned, and 
that therefore he and his Crew might be free of 
the Damage and Loſs therethrough. ſuſtained, in 
regard it could neicher be imputed to any Defect 
or Fault in the Ship or Mariners, but allenarly 

d the Storm; And, for verifying what was above 
repreſented, adduced and preſented C, D and E, 


| t the Coſt from = ——, had he not, for Preſervation 
| «© of the Mens Lives, Ship and Cargo, carried as much Sail 
| &: as the Storm of Wind would yallow, to clear the Lee- 
* ward Shore, and get. into an — which laid the Ship 
ſo along, and the Sea making a Paſſage over her, made him 
« the ſaid Maſter afraid of Dama e in DIEM W l ; N 
on, in Preſence of the Mate as: Crew, he proteſted at 
% Main-maſt againſt the Sea and Storm of Wind aforeſaid, 8 
& bout of the Clock that Afternoon: After which he 
1 A ee 


AI where the now lies: ar pm 
< verifying what was above SE 
Uſe 


in * ſented, 7c.” as in the above Inſtrument. 
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three of the Mariners then on board the Ship with 
| him, and deſired and craved that the ſaid B; might 
call Il the Witneſſes by their Names, and take their 
Oaths and Depoſitions upon the Facts above re» 
preſented”, And the ſaid B-havitig accordingly 
called the faid C, Dand E teverally, and they be- 
ing all ſolemnly {worn and exammed anent the 
Facts above repreſented, they ed, That m_ 
Facts above related by the ſaid A, Shi 
aforeſaid, were real, juſt and true, and 
the Truth as they ſhould anfwer to God. Where. 
upon (a) the faid A of new again proteſted againſt 
the faid Storm, and that he and his Crew might 
be free of the Damage and Loſs of the Cop 
thrown over- board, as faid is, in regard the ligh 
ing of the Ship, by throwing over the long, 
was abſolutely nectſſary for preventing Shipwreck, 
and faving the Mens Lives and Remainder of the 
Cargo; and thereupon took Inſtruments in the 
Hands of me Notary-Publick ee fam 
Things were done, fc. 


c TE we 5 
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IV. When an Heritor fells an | Quantity 9 
Victual, there is a Contract ſigned by him and 
the Buyer, by which the Heritor ſt bound to 
deliver che Quantity ſold, by a certain Day, at the | 


(a) If it be r 
Hold, and darnnihes the Goods, fay, * the ſaid 4 of new 
"38 proteſted againſt the Storm and Wind, and that if an He. 
. „ mag ge has ha dy Water gettin into the Hold, he and 
his =_ — nos Bos thereof the ame _ being — 
ency o ip, or Fault or 
9 of the Mat TON One hs the Violence of the 
Storm; und thereupon took Inſtruments, Sc. aden 
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Port or certain Place agreed upon, to the Buyer, 
or any having his Order, and to pay a Sum agreed 
upon for each undelivered Boll; and, on the o- 
ther hand, the Buyer becomes bound to pay the 
Price at the Time agreed upon, with Annualrent 
after the Term of Payment, and that under a Pe- 
nalty: And if the Seller fail to deliver all or any 
Part of the Victual at the Time limited, then the 
Buyer proteſts againſt him for the Penalty due for 
each undelivered Boll, and all other rere Z 
as in the following Specimen. 


' Inſtrument the Buyer of Victual axain the Seller. 


Ar the Burghof — Sc. compeared perſonally 
A A (a), and with us paſt to the Pier of the ſaid 
rgh of 

under written was deliverable in manner after ſpe - 
cified; having, &c. a Contract of Victual, of the 
Date the Day of —— laſt bypaſt, made, 
paſt and perfected Levine the ſaid A and B on the 
one and other Parts; whereby the ſaid B (for the 
Cauſes therein ſpecified) fold and diſponed to the 
faid A, his Heirs, Executors or Aſſignies, all and 
haill the Number and ir wy of —— Bolls well 
dight Bear, and —— Bolls good and ſufficient 
Oat-meal, Merchant-ſtuff and Market-ware, of 
the Growth of the Lands of +——, Crop and Year 
of God which Number and Quantity of 
—— Bolls of Bear, and —— Bolls of Meal, of 


ws) Or, 0. as Procurator fon and having Power * 
« Commiſſion from 4. to receive the Quantity of Victual 
« after mentioned.“ 


(4) Or, * the Gtanaries and Barns of B., | 


the 


(b), where the Quantity of Victual 


— > ee. hoe. id ie 0-H 
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the Quality, Growth and Crop foreſaid, the faid 
B bound and obliged him, his Heirs, Executors 
and Succeſſors, to deliver to the faid A and his 
foreſaids, or any Perſon having his or their Order 
and Commiſſion, upon the Pier of 'the faid Burgh 
of — (a), betwixt the and Days of 
then next, now current; and that as follows, 
viz, The Bear, with the Met and Meaſure of the 
ſaid Burgh, and the Meal at eight Stone weight 
per Boll; and the ſaid B, in caſe of Not- delivery 
of the Victual above written, within the Time limi- 
ted, thereby bound and obliged him and his fore- 
ſaids, to pay to the ſaid A and his foreſaids, the 
Sum of Scots Money for each undelivered 
Boll of the ſaid Bear, and Money foreſaid 
for each undelivered Boll of the Meal above men- 
tioned; as the ſaid Contract, of the Date fore- 
ſaid, more fully bears. After publick reading of 
which Contract above written, by me the ſaid No- 
tary-Publick, in Preſence of the Witneſſes after 
named, the ſaid A (b) repreſented, That, not- 
withſtanding of the Contract above mentioned, 
and that he had given Notice to the ſaid B, that 
he was ready, willing and attending, to receive 
from him the Quantity of Victual above mention- 
ed, and that this was the laſt Day of the Time 
limited; yet nevertheleſs that the ſaid B had failed 
to deliver the haill Quantity above mentioned [or 
— Zolls Bear, and —— Bolls Meal.] And 
therefore the ſaid A (c) proteſted againſt the ſaid 


(a) Or, © within the Granaries and Barns of the ſaid B.“ 
(5) Or, “C, as Procurator, and in name foreſaid. 
(c) Or, * C, as Procurator foreſaid.” 


B for 
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B for Breach of Contract, and that he might be 
liable for the ſaid Sum of for each undehver. 

ed Boll of the Bear, and —— Money fore ſaid 
for each undelivered Boll of the Meal above men. 
tioned, and for the Penalty of the Contra&, and 
for all other Coſt, Skaith and Damage, ſuffered or 
to be ſuffered through the ſaid B his not imple- 
menting the faid Cork thereupon took 
Inftruments, &c. were done upon 
the Pier of the ſaid Bu 2, betwixt the Hours 
of —— and — before n en Place, 
Lay, &c. 1555 


v. Inſtruments are likewiſe taken by Maſters 
againſt their Apprentices and their Cautioners, 
for the Breach of one or other of the Parts of the 
Indenture, and for the Penalty, and other Damas 
ges the Maſter may ſuſtain by the faid * 


Inſtrument a Maſter t bis Apprentice, 1 
Breach of Indenture. / | 


T. Ge. tes, ally A, within his 
| A own Dwelling-houſe in ——, having, Oc. 
t 


ters of Indenture, — and paſt betwixt him 
on the one Part, and B, lawful Son to C of ——, 
with Conſent of the ſaid C his ſaid Father, and the 
ſaid C, as Burden-taker and Cautioner for his 
ſaid Son, on the other Part, dated at —, the 


— Day of — Years; whereby (for the Cau -; 


ſes hon ſpecified) the ſaid B became Appren- 
tice and Servant to the ſaid A in his Art, Calling 
| (4) Or, *withinthe Grararies or Barns of th auh 
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and Employment of —, for all the Days, Space 
and Years of, full and compleat Years, next 
and immediately following after his Entry, which 
is thereby declared to have been and begun, &c. 
[ Here take in the obligatory Part of the Indenture 
upon the Apprentice and Cautioner, then Jo] as 

the ſaid Indentures more fully proports: Which 
Indentures above written the ſaid A did exhubite, 
preſent and deliver to me the ſaid Notary-Publick, 
to be openly read in preſence of the Witneſſes un- 
der written; and which accordingly I did. After 
reading and publiſhing whereof, the ſaxd A did 
repreſent, in preſence of me and the ſaid Witneſ- 
ſes, That the ſaid B had moſt wilfully failzied 
and contraveened all his Parts and tons of 
the ſaid Indentures, in ſo far as, [Here inſert the 
particular Breaches, and then ſay,] And therefore 
the faid A proteſted, That the ſaid B, and C his 
Father and Cautioner above written, may not on- 
ly be liable to him in the Apprentice-fee, and li- 
quidate Penalty contained in the ſaid Indentures, 
but alſo for all Coſt, Skaith, Damage and Ex- 
pences he may any ways ſuſtain or incur through 
the ſaid B his breaking his Indentures, in manner 
particularly above expreſſed. Whereupon, Sc. 


VI. If a Meſſenger ſhall, by virtue of Letters 

Caption, apprehend a Debitor, and thereafter 
give him ſome Time to pay the Debt, upon ſome 
reſponſal Perſon's granting Bond to preſent him 
at a fixed Day, or otherwiſe to pay the Debt; 
and if at the fix d Day the Debitor compear not, 
then the Meſſenger proteſts the Bond againſt him 
and his Cautioner; and thereupon the Cautioner 


d 
3 
6 
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becomes bound and liable for the Debt, and may 
be forced to pay by Letters of Horning upon the 
Bond of Preſentation and Inſtrument. 


Inſtrument upon a Bond of Preſentation. 


T „Sc. compeared perſonally A, Meſ- 

ſenger, to whom the Bond of Preſentation 
after mentioned is made and granted, and with us 
paſt to the Houſe of B, the Place of Preſenta- 
tion under written, having, c. (a) a Bond of 
Preſentation made and granted by C as Principal, 
and for and with him D as Cautioner, Soverty 
and full Debitor for him, of the Date the 
Day of Years z whereby (for the Cauſes 
therein ſpecified) the ſaid C and D, Principal and 


Cautioner foreſaid, band and obliged them, con- 


junctly and ſeverally, their Heirs, Executors and 


Succeſſors, either to enter and preſent the ſaid C 


Priſoner to the ſaid A Meſſenger, or any other 
Meſſenger having the Letters of Caption therein 
contained, and that within the Dwelling-houſe of 
the ſaid B, within the Burgh of , upon this 
Day, betwixt the Hours of and upon 
the Town-clock of the ſaid Burgh, the Afternoon 
of the ſaid Day; and that without any expede 
Suſpenſion, paſt Bill, or Siſt of Execution, Prote- 
ction, or any other Dilature, Stop or Impediment 
whatſoever, which might Toy ways ſtop, hinder 


659 « the Bond of Preſentation within written; which 
« Bond. he delivered to me Notary-Publick, to be read and 
«« publiſhed to the Witneſſes preſent ; which I did: And after 


Ds ing, Cc. if the Inſtrument is on the Back of the 


Bond 
| or 
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of impede the putting to further Execution, by 
Incarceration or otherways, the Letters of Cap- 
tion therein mentioned, raiſed at the Inſtance of 
E, againſt the faid C, for not Payment-making - 
to him of the Sum of —— Scots Money of Prin- 
cipal, — of liquidate Expences, and certain 
bygone Annualrents of the ſaid principal Sum 
reſting unpaid, ſpecified and contained in a Bond 

and Obligation made and granted by the ſaid C 
to the ſaid E, dated , regiſtrate in the Books 
of ——, the —— Day of ; and in the Let- 
ters of Horning and Execution thereof following 
upon the fame: Or otherwiſe, in caſe they ſhould 
happen to fail in all or in any Part of the Pre- 
miſſes, then and in that Caſe they bound and o- 
bliged them, comunctly and ſeverally, and their 
foreſaids, thank fully to content, pay and deliver 
to the faid E, his Heits, Exceutors or Aſſignies, 
all and haill the foreſaid Sum of Money fore 
faid of Principal, with the Sum of —— Money 
fotefaid of neceſſary Expences, expended by him 


in doing Diligence upon the faid Bond, together 


with the Sum of — Money foreſaid of bygone 
Anmualrents of the ſaid principal Sum reſting at 
the Date of the aid Bond of Preſentation ; ex- 
tending, the ſaid principal Sum, bygone Annu- 
alrents, and neceſſary Expences above mentioned, 
at the Date forefaid, to the Sum of —— ; and 
that betwint and the Term of next to come, 
but longer Delay; with the Sum of Money 


foreſaid of liquidate Expences in caſe of Failzie; 


together alſo, with the due and ordinary Annual · 
rent of the ſaid haill principal Sum, accumulate as 
laid is, from 4 0 ſaid Bond of Preſen- 
24 tation 
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tation to the ſaid Term of Payment, and yearly, 
termly and proportionally, during the not Pay- 

ment of the ſame; as the ſaid Bond of Preſenta- 
tion more fully bears. Which Bond of Preſenta- 
tion above narrated the ſaid A, Meſſenger foreſaid, 
and as Procurator for the ſaid E, (whoſe Power 
of Procuratory was clearly known to, and under- 
ſtood by me the ſaid Notary-Publick) exhibited, 
preſented and delivered to me the faid Notary- 
Publick, to be openly read and publiſhed in pre- 
ſence of the Witneſſes under written; all which 
accordingly I did. After the reading and publiſh- | 
ing of the ſaid Bond of Preſentation, and at- f 
tending and waiting at the Place above written 
till after the ſaid Hour of —— in the After- 
noon upon the Town-clock of the ſaid Burgh, 
the Day foreſaid, the ſaid A, Meſſenger, and Pro- 
curator foreſaid, in regard the ſaid C and D had 
failzied to preſent the ſaid C, this Day, Hour and 
Place, in the Terms and to the effect mentioned 
in the ſaid Bond of Preſentation, proteſted, That 
they may be liable, conjunctly and ſeverally, to 
the ſaid E and his foreſaids, for payment of the 
ſaid accumulate Sum of „Annualrents there- 
of, and Penalty above written (if incurred, ) at the 
ſaid Term of — next to come. Whereupon, 


Sc. 


nn Lei a6 * 5 


VII. When Decreets are obtained againſt any 
| Perſon, in Proceſſes, where there is either no Com- 
; ce made, or at leaſt no effectual Pleadin 
for them ; and yet, when they offer Bills of Sul 
penſion of the Charge on ſuch Decreets, the ſame 
are ſometimes refuſed ; the Debitor, in theſe 2 

. cs, 
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ſes, behoves either to pay or go to Priſon : And 


in theſe and the-like Caſes, where People are com- 
pelled by Force of Diligence to pay Debts they 
think not juſt or not due, there is no Remedy but 
to pay under Proteſtation, That it is not volun- 
tary, but by Force of Diligence; and that the 
Payment ſhall infer no Homologation, but that 
it may be entire for the Payer to reduce the De- 
creet, Ge. charged on. 


8 by a Debitor again; a 2 reditor, mew 
ys ere of a controverted Debt. 


8 — Ge. compeared 8 A, nk 
with us paſt to the perſonal Preſence of B, 


and there — and declared, That albeit 


the ſaid B had obtained a Decreet and Sentence at 
his Inſtance againſt him, before the Lords of 
Council and Seſſion, [or Sheriffs of ,] where- 
by he was, for the Cauſes therein ſpecified, de- 
cerned and ordained, Ec. Aer take in the De- 
cerniture of the Decreet, then ſay,] upon which 
Decreet the ſaid B having raiſed Horning, and 
by virtue thereof cauſed charge the ſaid A, for 
eſchewing the Danger thereof, he offered a Bill of 
Seren of the ſaid Charge before the Lord 
» Ordinary on the Bills for the Time, which 

hi I, Lordſhip — t 2 to refuſe ; yet neverthe- 
leſs, and notwithſtanding thereof, the ſaid A de- 
clared, That he was convinced in his Conſcience 
that the ſaid Decreet was unjuſt, and neither found- 
ed upon Law nor Juſtice, and that he was wrang- 
ouſly compelled. to pay the Sums therein contain- 
20 1 mere Force of Diligence, to ſhun Impriſon- 
2 ment 
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ment; and therefore he the faid 4 

That his paying the Sums contained in the ſaid 
Decreet ſhall no ways be inter _ to be any Ho- 
mologation or Approbation of the ſame, or of the 
Diligence following thereupon ; but that it may 
be leiſome and lawful to him to quarrel and re- 
duce the ſame upon' any competent Grounds in 
Law, and to inſiſt for, and recover Repetition of 
the faid Sum, wrongouſly extorted from him vi 
& metu carceris, in manner above mentioned, as 


accords of the Law. Whereupon, &c. 


VIII. A Party in a Proceſs, to whoſe Oath an 
Allegation or other Point in diſpute is referred, is 
ſometimes obliged to proteſt againſt the other 
Party to furniſſi him an Act for his deponing, in 
Terms of the AF 10. Parl. 1686; which is done 
in manner following. 


Inſtrument requiring an AB to depone in a Proceſs. 


T, Ec. compeared 4, and paſt with me 
Notary-Publick, Sc. to the perſonal Pre- 
ice of B, Advocate and Procurator [or Agent 


and Poer] for C; and deſired and required the 


ſaid B, conform to the 10 An, Parl. 1. Sef]. 2 

James VII. to furniſh him the ſaid A with an Act to 
depone in the Cauſe purſued at the Inftance of the 
faid C againſt him, the Libel being referred to his 
Oath, and the —— Day of ——- aſſigned to him 
for that Effect; which the faid B refuſed to do: 
Wherefore the ſaid A proteſted, That he might 


be diſmiſſed and liberate from deponing therein, 
in reſpect he had made the ſoreſaid 9 
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before any Circumduction, and after the Term 


affigned him to comprar, in order to depone in the 
Proceſs, was elapſed. Whercupan, Sc. 


IX. Meſſengers have ſometimes occaſion to take 
Inſtruments in the Hands of a Notary upon Da- 
forcement in the Execution of their Office, and to 
proteſt, That the Reſiſters and Deforcers may be 
liable in che Pains of Law; eſpecially in Poind- 
ings, where he has the Opportunity of a Notary, , 
but in Captions, when this Opportunity cannot o 
well be had, his breaking his Wand of Peace in 
preſence of his Concurrences, eee 
W is ſufficient. 


Be of Deforcement. 


„Sc. compeared A, Meſſenger, and paſt 
2 us, at ommand of Letters of Horn- 


ing and Poinding after mentioned, to the Dwel- 


ling-houſe of B, and to the Ground of the Lande 
of , where there were ſeveral poindable Goods 
and Gear belonging to him; Ss gy vs 
the ſaid Letters of Horning and » Gated 
gainſt che aid B, and Execution of Charge to 
make Payment of e eee 
and Annualrent thereof reſting unpaid in 
8 contained in — (the 
5 CO were long expired ;) and there, 
his Blazon diſplayed upon his Breaſt, after 
— and reading the id Letters of Horn- 
ing and 1 and — to make Pay- 
ones the ſaid £, by virtue thereof, in his Maje- 


ſty's 
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ſty's Name and Authority apprehended, and was 
going about to poind the ſaids Goods and Gear 
belonging to the ſaid B; but he the ſaid B, in a 
moſt furious Manner, did attack and aſſault the 
faid A, Meſſenger foreſaid, with his Sword, Staff, 
or other Weapon, in the Execution of his Office, 
and beat, bruiſed and wounded him, to the Effu- 
ſion of his Blood: And therefore the ſaid A, 
Meſſenger foreſaid, in regard he was forcibly re- 
ſiſted and deforced in the Execution of his Of- 
fice, in manner foreſaid, did break his Wand of 
Peace, and proteſted, That the ſaid B, the De- 
forcer, had incurred and might be liable in the 
Pains and Penalties of Law provided and accu- 
ſtomed in the like Caſes. Whereupon, Sc. 


r. Iv. 
Of Inſtruments in Deſuetude. 


E following Inſtruments are ſuch as rarely 
occur in Practice, or ſuch as are entirely in 
Defuetude of which nevertheleſs it is thought 
proper. to exhibite ſome Specimens. Of the firſt 
ſort are Inſtruments of Intimation of a Gift of 
Marriage, and that on going to Kirk and Market, 
Thoſe. entirely in Diſuſe are Inſtruments of In- 
ſtitution and of Appeal. 
In the Diſtribution of the Lands of Scotland by 
King Malcolm Keanmore to his Subjects, he reſerved 
the Ward and Marriage of their Heirs ; whereby 
there was introduced a Caſuality due to the Superior 
of Ward-holdings, That if the Vaſſal die, and he 
vho ſucceeds him be unmarried, whether he be mi- 
| nor 
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nor or major, the Superior gets the Avail of his 
Marriage; by which is underſtood, the Value of 

his Tocher. Among the many Reaſons given for 
this Caſuality, my Lord Stair ſeems to incline to 
the following one: That by the Nature of Ward- 
holding, as it was when firſt introduced, being 
for military Service, and being a gratuitous Dona- 
tion, that Service was not as an equivalent Cauſe, 
ſeeing the Occaſions of the War were uncertain, 

but was as a grateful Acknowledgment of the Vaſ- 
ſal; and therefore, when the Vaſſal was not in 

Capacity for Service in War, the Superior reſumed 

his Fee into his own Hand, during the Vaſſal's 

Minority, and was not thereby obliged to aliment 

the Heir; as appeareth by the AF 25. Parl. 1491. 

ordaining Wardators, that is, all having Right to 

the Ward of a Vaſſal's Heir, whether Superior, or 

Donatar, or Aſſigny, to give a reaſonable Living 

for Suſtentation of the Heir, according to the 

Quantity of the Heritage, if the Heir hath no 


y [© Blench or Feu Lands to ſuſtain him on. So that 
n before this Act the Heir had no Aliment out of 
it his Fee during his Minority; and by the Act he 
ſt had no Aliment from the Superior, if he had Feu 
of or Blench Lands to ſuſtain himſelf: So that for- 
t. merly the Heirs of Ward - vaſſals were redacted to 
8 extreme Penury in their Minority, if they had 


nothing elſe but their Ward- fee. For Remeid 


y whereof, mutual Burdens were introduced upon 
ed the Ward- fee, viz. That the Superior ſhould ali- 
by ment his minor Vaſſal, and yet, in recompence 
or «hereof, he ſhould have the Avail of his Tocher; 
he but being obliged to aliment the Heir, and not to 


aliment him and his Family when he was married. 
there- 


my Lord Stair adds, it is fo little favourable, 
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therefore his Tocher belonged to himſelf ad ffti- 
menda overa matrimonii, till he came to ty, 


Majori 
and might enter to his Fee, and have the full Pro- 
fits thereof. 
| The Avail of which Tocher hath certainly boch 
of old the Tocher the Vaſſal got, wherein the Su- 
perior had this juft Intereſt, that if his Vaſſal 
ſhould im thy marry, getting too ſmall a 
Tocher, that therefore the Superior might offer 
him a Match with a better Tocher; and if he re- 
fuſed it, and married the other, the Avail ſnould 
be efteemed as equivalent to the Tocher he might 
have had; and that in confideration not efily. of 
his Ward-fee, but of all other his Eſtate, ted 
and perfonat: Which was very rational, and 
fuitable to the Time that the Avail of ! 
was introduced, when perſonal Debts were very 


rare, and therefore the Vaffal might well pay 


the Avail of his Marriage when he came to his 
Fee, without any exceſſive Burden. 
But ſince al Debts came to be ſo 

the Avail of Marriage is only in relation to | the 
free Eſtate, real or perſonal, of the Vaſſal. And 
Cuſtom hath fixed the ſingle Avail about two 
Years free Rent of the Vaſſal, wherein there is a 
Latitude to the Lords, to modify according. to 
their Circumftances. And as to the double A- 
vail, tt nevet exceeds three Years free Rent: And 


and hath ſo many Solemnities, that he never ob- 
ferved, fince the Inſtitution of the College of Ju- 
ſtice, the double Avail to be found — 
thod of obtaining it being ſo con to all the 
* Nr 

. c 
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the Superior, or his Donatar, do never offer a 
Match which he believes the Vaſſal will accept, but 
of defign to get a double Avail; wherein nothing 
appears of tutorial Truſt, or of that ſtrict Confi- 

| dence between Superiors and Vaſſals, nor any Thin 

to prevent marrying with an unfriendly Family. 

Bat the ſingle Avail is favourable, as a real 
Burden upon the Fee, and hath for Recompence 
the Aliment of the Vaſſal's Heir; and is a Burden 
which the Vaſſal may bear without Hazard of 
Ruin, or great Diſtreſs, being oft-times within 
the Value of the Tocher the Vaſſal gets, and ne- 
ver above what by prudent Management he might 
get : So that though the Vaſſal marry an Heritrix 
of a great Eftate, and ſhe diſpone the ſame to 
her Huſband, yet he pays no more; as was found 
14th Fune 1673, Gibſon contra Ramſay. And 
there is no Extenſion upon the Conſideration of 
his perſonal Qualifications, by his Birth, Beauty, 
Vigour or Reputation; but only in conſideration 
of his Eſtate ; wherein the Tocher is not account- 

ed any Part of his Eſtate, becauſe the Avail com 
in place of it. | OM 
That the Burden of the Avail of Marriage may 
be eaſy, - albeit a Vaſſal have many Ward-fees 
holden of the fame Superior, or of different Su- 
periors, he is liable but for one Avail; and that 
to the King, if he be one of his Superiors ; or 
W otherwiſe to the eldeſt Superior: But if the 
King acquire a Superiority, by buying the ſame, 
Wat is in private patrimonio, and therein utitur jure 
ommuni, and doth not exclude an elder Supe- 
ior z and the Superior to whom the Marriage is 
Aue, is only liable for Maintenance of the Heir; 
| L 1 which 
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which is a further Evidence of the true Riſe and 


— 


Deſign of this Caſuality. 

There is no Marriage due, if the Vaſſal's Heir- 
apparent was married in his Predeceſſor's Life- 
time; which gave Occaſion to think, that the A- 
riſe of this Caſuality was by the tutorial Power of 
the Superior, which being excluded by the lawful 


- Adminiſtration of the Father, the Superior could 


not claim his Vaſſal's Tocher for his Neglect or 
Contempt. But this is too narrow a Ground: 
For though the Vaſſal's Predeceſſor be not his Fa- 
ther nor Grandfather, but a Collateral, there is no 
Tocher due. But the true Cauſe is evident enough, 
That here the Vaſſal's Heir (while in Ward) hath 
no Tocher to expect, being married already, and 
ordinarily his Tocher applied for his Predeceſſor's 
Debt; and therefore a Superior cannot claim a 
Tocher where the Vaſſal can have none. Nor could 

he claim a Tocher, if it were known that his Vaſ- 


ſal were impotent, and uncapable of Marriage. 
The Confidence betwixt Superiors and Vaſſals 


make the feudal Contract to be uberrime fidei, moſt 
excluſive of all Rigour and Fraud: And there- i 


fore, if a Vaſſal ſhall by Precipitation marry his iſ 
apparent Heir, when he is moribundus, without 
Treaty or publick Proclamations, the Heir is li- 
able for a Marriage, although he was married be- 
fore his Predeceſſor's Death; as was found in the 
Caſe of the Lord Colvil of Cie, 20th February | 
1667: Much more if the Vaſſal marry his appa- 
rent Heir before he attain to the marriageable Age, 
which in Males is eſteemed fourteen compleat, and 


in Females twelve compleat. And although all Ty 


Formalities were obſerved, yet it were juſtly to be 
accounted 
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accounted a fraudulent Deſign to elude the Avail 
of his Marriage; or if the Heir were of that 
Vigour that he did marry himſelf, or his Tutors 


he did him before he were fourteen leat, 
* the Avail of his Marriage would be due: Or if, 
of during the Ward, the Heir ſhould acquire a Ward- 
ul BY eſtate holding of the King, it would not exclude 
d his other Superior, but would juſtly make him 
or liable both to him and to the King, and might 
d: well be extended to two Years Rent to either Su- 
Fa- perior: Whereas other double Avails upon Re- 
nao uiſition are never to be extended above three 
gh, Pekin free Rent; for theſe are never without 
ath Fraud, albeit they have been hitherto ſtill exclu- 
and ded upon Informalities. 2 
or's The Form of Requiſition made by the Supe- 
m a rior to his Vaſſal to marry, is thus: The Superior, 
ould or his Donatar, or their Aſſignies, by themſelves 
Vai- or their lawful Procurators, go to the Heir perſo- 
8,” nally, if he can be apprehended, orto his Dwelling- 
aſſals = and offers him a Wife, expreſly of the like 
moſt egree and Quality with himſelf, and with whom 
here- he may marry without Diſparagement; and re- 
yy his quires the faid Heir to appoint a Day, in ſuch 
thout BF a Kirk, for .celebrating the Marriage. If the 
is li- Heir refuſe to appoint the Day, the Superior or 
2d be- thoſe who have Right from him, may deſign the 
in the Day, providing there be thirty Days fob after the 
bruar Requiſition; and that Day the Superior muſt pro- 
appa- Bn miſe to have the Woman offered ready in the ſaid 
Age, Kirk. If it be a Donatar, or his Aſſigny, who re- 
it, and _ he ought firſt to inſtru his Tile to the 
gh all eir, that he may know that he has Right to re- 
to be quire; and ſo muſt ſhow his Gift or Aſſignation 
ountcl | LES: - 
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to him, and cauſe read over the ſame. When, 
the Day appointed for celebrating the Marriage 
comes, he muſt bring her with him whom he of- 
fered, who muſt ſignity that ſame time that ſhe 
is ready to fulfil what was promiſed in her Name; 
and ſhe muſt attend in the Church till One o'Clock 
Afternoon, that all Action of Subterfuge may be 
taken away; but longer Attendance is not requi- 
ſite. | | | 
If the Heir of the Vaſſal required, compears 
not, or, compearing, refuſes to marry the Wo- 
man offered ; the Superior, or he who has Right 
from him, takes Inſtruments upon theſe Things 
which were done and ſaid, and proteſts for the 
ſingle and double Avail of the Marriage. No- 
thing is admitted to be proven by Witneſſes, but 


by the Solemnity of the Inſtrument of a Notary 
before Witneſſes. | | 


| Yyfrumen of Intimation of a Gift of Marriage, and 
Offer of a Perſon agreeable. 


N Dei nomine, Amen, &c. Compeared perſonally 
A, as Procurator for, and in Name and Be- 
half of B, in whoſe favours the Gift of the Mar- 
riage after expreſſed is given and granted, and in 
Name and Behalf of C his lawful Daughter, whoſe 
Procuratory was ſufficiently known to me Notary- 
Publick in manner after rehearſed ; and paſt to the 
perſonal Preſence of D, having and holding in 
his Hands a certain Gift and Diſpoſition, made and 
granted to the ſaid B, by E, Superior of the ſaid 
D his Lands of , and others therein ſpeci- 
hed, of the Marriage of the ſaid D, and all _ 
. | * 


& 1 ' ww e I © ww 1 1. 


my Sign and Subſcription-manual, which was left 
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fits and Commodities thereto pertaining, dated 
„together with a  Procuratory granted by 
the ſaid B and C to the ſaid 4, to the Effect 
after mentioned, dated ; and there, after 
publick reading of the ſaid Gift and Procuratory 
in preſence of the ſaid D, and delivering him an 
atteſted authentick Double of the ſaid Gift under 


with the ſaid D, the ſaid A, as Procurator fore- 
ſaid, made due and lawful Intimation to him of 
the foreſaid Gift of his Marriage, and alſo offered 
the ſaid C to him in Marriage, as a Perſon agree- 
able, without Diſgrace or NN and re- 
quired and deſired him to take her in Marriage, 
and to ſolemnize the ſame in facie ecelgſiæ, with 
all Solemnities uſual; and, for the better effectu- 
ating thereof, aſſigned and appointed the —— 
Day of next, betwixt the riſing and ſetting 
of the Sun, for an Interview and Conference to 
be had thereupon, betwixt the ſaid D and C, 
within the Old Kirk of Edinburgb, at that Place 
thereof where the Earl of Murray's Tomb is ſi- 
tuated, as an indifferent, ſafe and convenient Place 
for both Parties to meet and treat as effeirs, and 
thereupon to make, grant and ſubſcribe ſufficient 
Contracts- matrimonial, containing all Clauſes re- 
quilite, with a ſufficient Jointure therein, to the 
Value of the third of the ſaid D his Rents, to be 
provided to the ſaid C as Party agreeable afore- 
ſaid; otherwiſe deſired the ſaid D himſelf would 
nominate and appoint ſome ſpecial Time and 
Place, lawful and convenient, to the Effect fore- 
ſaid, which the ſaid A, in Name and B:half of 
the ſaid C and B, promiſed to keep and * 
or 
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for their Parts: And in reſpect the ſaid D made 
no Anſwer, either of Promiſe to obſerve” and 
keep the Rid Day and Place, or Nomination of 
any other, neither refuſed the ſamen Offer made 
aforeſaid, therefore the ſaid 4, Procurator fore- 
ſaid, teſted ſolemnly, That the famen might 
be holden as a Refuſal, 2a roteſted for the ſingle 
and double Avail of the fed D his Marriage, and 
Profits thereof, to be paid to the faid B as aving 
Right in manner forefaid, as accords of the Lay. 
Upon whilk, Sc. 


II. We are informed by Stair and Alert, 
BE. by ancient Cuſtom, Time out of mind, and not 
by Statute or written Law, a Marr cannot diſpone 
his apa upon Death-bed in prejudice of his 
| Heirs. The Reaſon of this Cuſtom may be con- 
jectur d, not only from the Nature of feudal Rights, 
not difpoſible by Teſtament, but only by Inveſti- 
ture; "Ni alfo be publiek Utility: So jealous was 
our Law of the er of Churchmen and 
Friends, and of the Weaknefs of Mankind un- 
der fuch Diſtem the Mind being eaſily af- 
fected with the Trouble of the Body, and fo eafy 

to be wrought upon by-Infinuations or Importu- 
nities to do Deeds contrary to their Intereſt and 
former Reſolutions. And therefore, if a Man 
has made any Right in prejudice of his Heir after 
contracting Sickneſs, though he was found in his 
Judgment for the Time, and continued fo for a 
very long Time thereafter z yet this Right would 
be reduced, as done in lecto, or upon Death-bed, 
either at the Inſtance of the apparent Heir, or at 
the Inftance of the apparent Heir's — 

n 
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And it is ſufficient to prove, that he was ſick in- 
continently before the Diſpoſition quarrelled, with- 
out proving that he died of that Sickneſs, or was 
ſick the Time of the Diſpoſition. | 
If ther the Maker of ſuch a Right comes 
to Kirk and Market unſupported, the Law pre- 
fumes; that the Maker was reconvaleſced, and fo 
the Deeds reconvaleſce with him. But ſince the 
Law has fixed'on Kirk and Market, as open Places 
where the Diſponer may be ſeen by all Men, and 
by unſuſpected Witneſſes; equivalent Acts, as 
going to pay Viſits, though at a greater Diſtance, 
will not be ſuſtained, And this going to Kirk 


and Market muſt be when People are conveened 


in the Kirk or Kirk-yard, for ſome civil or eccle- 
fiaſtick End, or when they are gathered together 
in publick Market; otherwiſe pick'd out Wit- 
neſſes may be choſen to wait upon the Party to the 
Kirk and Market-place, which in many Caſes will 
be very private, and will not expoſe the Party to 
publick View, For Remeid whereof, the Lords 


of Seſſion, by their Act of Sederunt 29th February 


1692, taking to their ſerious Conſideration, 
That the excellent Law of Death-bed, ſecuring 
„Mens Inheritances from being alienated at that 
Time, may happen to be fruſtrate and evacuate, 


= * if their coming to Church or Market be not 


“ done in ſuch a publick and folemn Manner 
< as may give ſome Evidence of their Reconya- 
< leſcence without Supportation or ſtraining of 
Nature; and ſeeing ſome may think it ſufficient, 
if Parties, after ſubſcribing ſuch Diſpoſitions, 
come to the Church at any time, and make a 

Turn or two therein, though there . 
| | | — Con- 


— — I 
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« Congregation at the Time; and likewiſe if they 
« make any Merchandize-privily in a Shop or 
«. Crame, or come to the Market-place-when there 
<« js no publick Market; and all this performed 
« before their own pick'd out Witneſſes, brought a- 
« Jong with the Party in whoſe favours the Diſpo- 
c ſition is made; that the State and Condition of 
« his Health or Sickneſs may be alſe little under 
<« the View and Conſideration of other indifferent 
« Perſons-as can be; the Occafion of which Mi- 
cc ſtake might have been, that formerly there were 
ee publick Prayers, Morning and Evening, in the 
« Church, in many Places, to which thoſe who ap- 
« prehended any Controverſy might ariſe upon 
« the Validity of their Diſpoſitions, were accu- 
te ſtomed to come at the Time of Prayer, and 
« ſome thought they might come to the Church, 
ce though there were no publick Meeting thereat, 
« ſince theſe publick Prayers were not accuſtomed, WW 
« and to take Inſtruments upon their appearing 
te thereat: For Remeid whereof, the Lords declare, 
e they will not ſuſtain any ſuch Party's going to 
« Church and Market, where it is proven that he 
ewas ſick before his ſubſcribing the Diſpoſition 
e quarrelled as done in lecto, unleſs it be performed 
*in the Day-time, and when People are gathered 
« together in the Church or Church-yard for any 
« publick Meeting, civil or eccleſiaſtick, or when 
e People are gathered together in the Market- 
« place for publick Market; and further declare, 
ce whenſoever Inſtruments are taken, for the End 
« foreſaid, that the ſaid Inſtrument do expreſly 
« bear, That it was taken in the Audience and 
«View of the People gathered together as _ 
ald, 
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« ſaid, otherwiſe the Lords will have no regard 
c to the ſaid Inſtrument. | 

And further, the Parliament 1696, for clearing 
Queſtions ariſing concerning Deeds upon Death- 
bed, did, by AF 4. ſtatute, * That it ſhall be 
«. a ſufficient Exception to exclude the Reaſon of 
« Death-bed, as to all Bonds, Diſpoſitions, and 
« other Rights to be granted by any Perſon after 


« that Time he went not to Kirk or Market. 
« And this is without Prejudice to reduce theſe 


. 0 Rights for this Reaſon, That the Perſon was 


« ſo affected by the Sickneſs at the Time of 
granting them, that he was not of ſound Judg- 
« ment and Underſtanding.” Nevertheleſs, in 
order to make the Deed the more ſecure, and in 
caſe the Granter ſhould not live out the ſixty 


tary-Pu- 


ther, the Diſpofitian or other Writ will be valid. 


8 Inſtrument upon a Perſon's going to Kirk and Mar- 


ket. 


A Sc. compeared perſonally A, Granter of 
the Diſpoſition after mentioned, and paſt 


. with me and the ſaids Witneſſes, unſupported, 


helped or aſſiſted any manner of way, to the 

— Church of , and there abode and con- 

tinued for above an * and an half, and heard 
m 


— Mi- 


— 


2 


Days, if he goes to Kirk and Market unſupport- 

ed, and takes Inſtruments thereupon, at each of 

che faids Places, in the Hands of a No 
blick, in preſence of famous Witneſſes, and in the 
Audience and View of the People gathered toge- 


: 


« Sickneſs, That he the Granter lived threeſcore 
Days after making of theſe Deeds, albeit during 
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» Miniſter of the ſaid Church, preach, pray, 
and expound the Scriptures; and, after Sermon 
was ended, and at the Separation and diſſolving of 
the Congregation, did exhibit and preſent to us 
the ſaid Notary-Publick and Witneſſes, in the 
Preſence and Audience of many People ſtanding 


by, a Diſpoſition made and granted by the faid 


A, to and in favours of B, of the Date the 
Day of Years; whereby (for the Cauſes 
therein ſpecified) the ſaid A fold, annailzied and 
diſponed, from him, his Heirs, and all others his 
Aſſignies, to and in favours of the ſaid B, his 
Heirs and Aſſignies whatſomever, all and haill 
Here inſert the Lands] lying within the Parochin 
of and Sheriffdom of ——;, together with 
all Right, Title and Intereſt, Claim of Right, 
Property and Poſſeſſion, petitor and poſſeſſor, 
which the ſaid A, and his Predeceſſors, Cedents 


and Authors, Heirs and Succeſſors, had, have, 1 


or any ways may have, claim, or pretend to the 
Lands and others above diſponed, or to any Part 


or Portion thereof, at any Time bygone or to 
come: After Exhibition, Production and Inſpe- 


ction of the ſaid Diſpoſition, in preſence of me + 


Notary-Publick and Witneſſes after mentioned, 
and in the Preſence and Audience of many People 


ſtanding by, the ſaid A declared it was truly 
ſubſcribed by him of the Date the ſame bears. 
And ſicklike, the faid A did compear, upon the 
Day of „and Year foreſaid, in pre- 
ſence of me the ſaid Notary-Publick and Witneſ⸗ 
ſes after expreſſed, and with us paſt, unſupported 
helped or aſſiſted any manner of way, to the 
Cloth-market of » ſtanding in the — 
| : . thereof, 
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thereof, (Market-time of Day,) when the People 
were fully conveened; and there did buy ſome Cloth 
and Stockings, and thereafter did again produce 
and exhibit the Diſpoſition above written, and decla- 
red ut ſupra in our Preſence, and alſo in the Preſence 
and Audience of a great many other People ſtand- 
ing by. And upon ilk ane of the ſaid and 
Days of „and Year foreſaid, the ſaid 
A did return from the ſaid Church and Market, 
reſpectivè and ſucceſſtvè, unſupported, helped or 
aſſiſted any manner of way; and at ilk ane of the 
ſaid Kirk and Market, upon the reſpective Days 
above expreſſed, the ſaid A did proteſt, That, 
ſeeing he had come to the ſaids Places upon his 
own Feet, without any Help or Support whatſo- 
ever, that, conform to the Laws of this King- 
dom, and particularly the Act of Sederunt 1692, 
the ſaid Diſpoſition was and might be holden and 
epute, in all Time coming, an true, valid and 
1 fctual Deed. Whereupon, and all and ſundry 
the Premiſſes, the ſaid A, at ilk ane of the ſaid 


8 Kirk and Market, upon the reſpective Days above 


== written, aſked and took Inſtruments, in the Hands 
of me Notary-Publick ſubſcribing, openly, at the 
Separation of the ſaid Congregation, and in the 
Face of the ſaid publick Market, in the Preſence 
and Audience of the ſaids Witneſſes, and many 
other People conveened at ilk ane of the ſaid Pla- 
ces for the Time. Theſe Things were ated and 


done, at the ſaid Church, in Preſence, View and 


Audience of the People conveened for the Time 
to hear Divine Service, upon the ſaid —— Day 
of ——, and Year foreſaid, betwixt the Hours of 
w— and before Noon; and at the ſaid Mar- 
N Mm 2 ket, 


q a 


276 The Office of a Notary-Publick, Part IT. 


ket, in View and Audience of the People there 
conveened, upon the ſaid Day of , and 
Year of God above written, betwixt the Hours of 
and alſo before Noon, and that alſo 
before and in preſence of the Witneſſes under writ- 
ten reſpefive, viz. at the ſaid Church, Band C, 
and at the ſaid Market, D and E, Witneſſes to 
the haill Premiſſes ſpecially called and required. 


III. After the aboliſhing of Epiſcopacy, the 
Moderator and Members of the Preſbytery came 
in place of the Biſhop : And therefore, when a 

Patron, upon the Vacancy of a Church, did preſent 
a Perſon in Terms of Law to the Preſbytery, in 
order that they might try his Qualifications ; if 
they. found him qualified, they admitted him to 
the Benefice by their Letters of Collation ; and in 
the End of theſe Letters there was a Precept, di- 
rected to ſome two or three of the Preſbytery, to 
go to the vacant Church, and enter the Perſon 
collated thereto, as alſo to the Manſe and Glebe, 
and to the modified Stipend, and Tithes Parſo- 
nage and Vicarage z upon which the Intrant took 
Inſtruments in the Hands of a Notary, . But now 
all this is tranſacted by way of Act in the Preſby- 
tery : Nevertheleſs I thought it not amiſs to inſert 
this Inſtrument. 7 


Inſtrument of Inſtitution of a Miniſter. 

AT, Se. compeared perſonally a Reverend 
Brother in Chriſt, Mr. A, Miniſter of the 
Goſpel at , towhom the Precept of Inſtitution 


contained in the Letters of Collation after op 
N | 8 
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fed is directed, in manner after mentioned; to- 
gether alſo with another Reverend Brother in 
Chriſt, Mr. B, in whoſe favours the ſaid Colla- 
- tion and Precept of Inſtitution is granted ; . and 
paſt with me the ſaid Notary-Publick and Wit- 
neſſes under written, accompanied with moſt of 
the Heritors of the Pariſh of to the Pariſh- 
church thereof; and there the ſaid Mr. A. prayed, 
preached, and made an excellent Sermon, ſuitable 
to the Occaſion; and, after Divine Service was 
ended, he did exhibite and produce, in preſence. 
of us the ſaid Notary-Publick and Witneſſes, and 
alſo in preſence of the ſaid Heritors and Congre- 
gation, conveened at the Time, Letters of Col- 
lation, containing the Precept of Inſtitution un- 
der written, made and granted by a Reverend Bro- 
ther in Chriſt, Mr. C Miniſter of - the Goſpel at 

„Moderator of the Preſbytery of , and 
the remanent Reverend Brethren and Members of 
the ſaid Preſbytery, in favours of the ſaid Mr. B, 
of the Date , and containing the Precept of 
Inſtitution under written; mentioning, That for- 
aſmuchas an Noble and Potent Earl, D Earl of 
, undoubted Patron of the ſaid Pariſh of —, 
by his Letters of Preſentation, of the Date the 

Day of Years, for the Cauſes therein 
ſpecified, had nominated and preſented the ſaid Mr. 
B to be Miniſter of God's Word within the faid 
Pariſh of „ and to the haill conſtant local and 
modified Stipend, both Parſonage and Vicarage, 
of the ſaid Pariſh, and to the Manſe, Glebe, Yards, 
Houſes, Biggings and Pertinents thereof, during 
all the Days of his Lifetime, now vacant, and in 
the Hands, and at the Diſpoſal and Preſentation 


of 
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of the ſaid Noble Earl, by the Death [or Tranſ- 
portation] of Mr. C, late Miniſter and Incumbent 
thereat; and deſired and required the ſaid Reve- 


rend Moderator, and remanent Brethren and Mem- 


bers of the ſaid Preſbytery, to try and examine 
the Qualifications, Literature and Converſation of 
the ſaid Mr. B, and his Abilities to diſcharge the 
Office of a Miniſter within the ſaid Church and 
Pariſh of —, and, being qualified, to receive and 
admit him thereto : And accordingly the ſaid Re- 
verend Moderator, and remanent Brethren and 
Members of the ſaid Preſbytery, having exami- 
ned and tried the Qualifications, Literature and 
Converſation of the ſaid Mr. B, conform to the 
Acts of the General Aſſembly of the Kirk of 
Scotland, found him meet, able and qualified, to 


Nuſe and diſcharge the Office and Function of a 
Miniſter in the Church of God, and therefore ad- 


mitted him as Miniſter at the ſaid Kirk of ——, 
and in and to all and haill the conſtant local mo- 
dified Stipend, both Parſonage and Vicarage, of 


the ſaid Kirk of —, and in and to the Manſe and 


Glebe, with Houſes, Biggings, Yards and haill 
Parts, Pendicles and Pertinents thereof, during 
his Lifetime, and ſerving the Cure at the ſaid 
Kirk, as ſaid is; as the ſaid Letters of Preſenta- 
tion, of the date foreſaid, with the Letters of 
Collation, containing therein the Precept of In- 
ſtitution under written, at more length proports. 


Which Letters of Collation the ſaid Mr. A gave 


and delivered to me the faid Notary-Publick, to 
be openly read and publiſhed, in preſence of the 
ſaids Witneſſes, Heritors and Congregation, con- 


veened for the time; and all which nn 
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did. Of the which Precept of Inſtitution, con- 
tained in the ſaid Letters of Collation, the Tenor 
follows: And to the effect the ſaid Mr. B may 
have Inſtitution in the foreſaid Kirk, and be put 

in the Poſſeſſion of the Manſe, Glebe, Office- 
houſes and Pertinents thereto belonging, we the 
ſaid Moderator and remanent Brethren of the faid . . 
Preſbytery of , require you D Miniſter at 
. elected and choſen by us to that effect, to 
paſs, with the ſaid Mr. B, to the faid Kirk of —, 
upon a lawful and convenient Day, and there to 
give Inſtitution to the ſaid Mr. B, as Miniſter of 
the ſaid Kirk, by delivering to him the Holy Bible, 

or Book of God, with the Keys of the Church- 
door thereof, and alſe real and actual Poſſeſſion of bb 
all and haill the foreſaid local and modified Sti- 
pend, Manſe, Glebe, Office-houſes and Pertinents 
thereof, above expreſſed, by delivering to him 
Earth and Stone of the Ground of the 1d Manſe 
and Glebe, to be bruiked, enjoyed and poſſeſſed 
by him, as freely as any Miniſter heretofore bruik- 
ed, enjoyed and poſſeſſed the fame, and that during 
all the Days of his Lifetime, and ſerving the Cure 
at the ſaid Church, wherethrough he may be anſwe- 
red, obeyed, and payed of the haill Fruits and Du- 
ries, great and ſmall, of the ſaid Benefice, the Crop 
and Year of God —, and in all time coming during 
the Space foreſaid; after the Form and Tenor of 
the ſaid Letters of Preſentation above written, and 
theſe our Letters of Collation, and this our Pre- 
cept of Inſtitution, in all Points. The which to 
do, we commit to you our full Power, by theſe 
preſents. ee e and Concluſion as in the Pre- 
cept ; and then ſay,] Sic ſubſcribitur, E ung, ; 
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FG, HI, KL, Witneſſes, After the reading 
and publiſhing of the which Letters of Collation, 
and Precept of Inſtitution above written, the ſaid 
Mr. A, by virtue thereof, in preſence of me the 
ſaid Notary-Publick and Witneſſes under written, 
and of the Heritors, Elders and Pariſhoners there 
conveened, received and admitted the ſaid Mr. 
B, there perſonally preſent, to be Miniſter at the 
faid Kirk of „ by delivering to him the Holy 
Bible, or Book of God, who accepted thereof, 
with the Keys of the Door of the faid Kirk; 
charging him, in the name of God, to uſe, diſ- 
charge and exerciſe the Office and Function of a 
faithtul Miniſter and Paſtor within the Pariſh fore- 
ſaid; and thereafter received the Promiſe of ſome 
of the Heritors, Elders and Pariſhioners of the 
faid Pariſh, in name of the reſt, for their Obe- 
dience to the ſaid Mr. B, and Concurrence with 
him in the Work of his Miniſtry : And there- 
after. paſt to the Ground of the ſaid Manſe and 
Glebe, pertaining and belonging to the ſaid Kirk, 
and there gave to the ſaid Mr. B, perſonally pre- 
ſent, and accepting, as ſaid is, real, actual and 
corporal Poſſeſſion thereof, and of the conſtant 
local and modified ſtipend of the ſaid Pariſh, 
both Parſonage and Vicarage, and with free Ith 
and Entry, and all other Commodities and Privi- 
leges whatſoever thereto belonging, by delivery 
into his Hands of Earth and Stone of & Ground 
of the ſaid Manſe and Glebe, with the ordinary 
and uſual Solemnities ; after the Form and Te- 
nor of the ſaid Letters of Preſentation, and Let- iſ 
ters of Collation, and Precept of Inſtitution a- 
bove expreſſed, and daily Cuſtom obſerved in -_- 
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like Caſes, in all Points, none oppoſing or con- 
tradicting the ſame. Whereupon, and all and 
ſundry the Premiſſes, the ſaid Mr. B aſked and 
took Inſtruments, Sc. K-52 


Buy an Article of the Claim of Right, in the 
Year 1689, it is declared, That the Subject hath 
full Privilege to proteſt to King and Parliament 
for Remedy in Law againſt the Sentences of the 

Lords of Seſſion, provided theſe Proteſts ſtop no 

the Execution of the Decreet pronounced, | 
According to which Law, both Purſuer and 
Defenders, who conceived themſelves lefed, and 
deſigned to make uſe of this Privilege, did pro- 
teſt, in this manner. Within the ſpace of ten 
Days after pronouncing the Sentence complained 
of, the Party leſed, or an Attorney, by a Writing 
under his Hand impowered to proteſt, did com- 
pear at the Inner-houſe Bar, while the Lords were 
ſitting, and produced a Writ, ſigned by himſelf 
or his Conſtituent, mentioning one or more of the 
Reaſons for which he conceived theſe Interlocu- 
tors ſhould be reverſed ; and, for Remedy in Law 
againſt the ſame, the Party, or an Attotney in 
his Name, proteſted to King and Parliament ; 
and thereupon craved Inſtrumeiits of Court. 
Which written Proteſtation, with a Piece of Mo- 
ney in name of Inſtrument-money, was deliver- 
ed to the Clerk to the Proceſs, or to any other of 
the Inner-houſe Clerks : And the Lords did ad- 
mit the Proteſtation. But becauſe the Clerks did 
not give Extracts of ſuch Inſtruments, without ſpe- 
cial Orders from the Lords, the Party proteſting 
brought with him a Notary, in whoſe Hands like- 
Nn wiſe 
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wiſe he took Inſtruments, before Witneſſes pre- Ini 
ſent. And this was the manner ufed in proſe- the 
cuting of the Appeal before the Union, and was ing 
ſo preſcribed by Act 2. Parl. 1695. But now; 
Since the Union of the two Kingdoms, the wh 
Proteſtation or Appeal for Remedy in Law, is n- 
proſecuted before the Lords Spiritual and Tem- Gr 
poral in the Parliament of Great Britain aſſem- WM nc 
bled, and the Action thereon is preſcribed by the Wl Pr. 
Laws of South Britain; fo that the Inſtrument of 
Proteſt before noticed is now wholly in deſuetude. {ail 


However, a Specimen is ſubjoined. the 
Lo 
Inftrument of Appeal, _ 


of the Right Honourable the Lords of ter 
ouncil and Seſſion, ſitting in Judgment within 
the New Seſſion-houſe of the Burgh of Edinburgh; 
in the Parliament-cloſe, and alſo in preſence of Miltc! 
me Notary-Publick ſubſcribing, and Witneſſes 
after named, compeared perſonally A of (a), WE" 
and there repreſented, That it was declared by Oc 
the Claim of Right, that it is the Right and Pri- 
vilege of the Subjects, to proteſt for Remeid of 
Law'to the King and Parliament, againſt the Sen- 
tences pronounced by the ſaids Lords of Seffion 
and he conceiving himſelf leſed by a Sentence or 


A —. Sc. The which Day, in preſence ¶ me 


(a) Or, „, as Procurator and Attorney, ſpecially con- 
« ſtitute by A of to the effect under written, conform 
* to the Letters of Procuratory and Attorney granted there- 
« anent, of Date the Day of. 


Interlo- 


[ 
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Interlocutor pronounced by the ſaids Lords, in 
the Proceſs and Action commenced and depend- 
ing before their Lordſhips, at the Inſtance of D, 
„a gainſt the faid 4, upon the — Day of —, 
ie whereby the ſaids Lords, &c. ¶ Here take in the 
is Interlocutor,] and that notwithſtanding of all the 
* Grounds in Law to the contrary founded upon, 
and advanced by his Lawyers, in the Minutes of 
ne Proceſs, Informations, and reclaiming Petitions 
given in to the ſaids Lords, for him, againſt the 
ſaid D, in the Proceſs above mentioned: And 
therefore the ſaid A (a) did appeal from the ſaids 
Lords of Council and Seffion, to his Majeſty 
and the Peers of the Kingdom of Great Britain 
in Parliament aſſembled, and proteſted for Re- 
meid of Law, and that the ſaid Sentence or In- 
terlocutor might be reviewed and reverſed by his 
Majeſty and his ſaid Peers, as accords of Law! 


An Copy or Schedule of which Appeal and Pro- 
of Nreeſtation (5), the ſaid A preſented and gave in to 
Tes Mr. one of the principal Clerks of Seſſion, 
a), Ind Clerk to the ſaid Proceſs; and thereupon 


ook Inſtruments in his Hands, and alſo in the 
ands of me Notary-Publick ſubſcribing. Theſe 
hings were acted and done, publickly, in the 
Audience of the ſaids Lords fitting in Judgment, 
xs faid is, in the New Seſſion-houſe of the Burgh 
df Edinburgh, betwixt the Hours of 


or 
before Noon, Place, Day, Month, Sc. 
con- . a 
orm (a) Or, © B, as Procurator foreſaid. " 
ore- b) Or, if there be a Procurator, ſay, with the aids 


Letters of Procuratory or Attorney, the ſaid B, Sc. : 
Nn 2 : Ha- 


and 
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Havinc now finiſhed the Matter of Inſtru- 
ments, both as to heritable and perſonal Rights, 
I ſhall, in' the next Place, by way of ConcLv- 
$10N,, give ſome Advices to Notaries in relation 
to a right Diſcharge of their Duty, and at the 
ſame time take Occaſion to conſider the ſeveral 
Puniſhments the Law inflicts upon ſuch Notaries 
as tranſgreſs in the Practice of their Employment, 
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CONCLUSION. 


Advice to Notaries for right diſcharging their 
Duty: Wherein is ſhewn the Pumſhment 
the Law inflicts upon them, when they offend 
and tranſgreſs in the Practice of their Em- 
ployment. | 


$ 1. UR Kings and Rulers have provided 
() divers good Remedies againſt the 


Evil which falſe Notaries, called by 
the Civilians Notarii putativi, or others who were 
legally created, but were diſhoneſt, might do to 
the Republick : As, firſt, by Ad 64. Parl. 1503. 
the Biſhops are ordered to call before them the 
Notaries within their Dioceſe, and to take Inqui- 
ſition of their Demeanour and Fame, and to de- 
prive the Culpable, and to puniſh them according 
to their Demerit. And moreover, the Biſhops 
are ordained to take Inquiſition of them that uſe 
falſe Inſtruments, and, where it belongs to their 
Office, to puniſh them, or to ſend them to the 
King. Vid. ſupra, p. 19. & 26. 

$ 2. About the Year 1540, it was obſerved, 
that, for covering Fraud and Falſhood, and to 
hinder the Villany to be diſcovered, the falſe 
Notarics did vary their manual Sign and Sub- 
. Es {cription, 
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ſcription, To put a Stop to this undue Practice, 
by A 76. of the Parliament held that Year, the 
Sheriff is ordained to call before him all Laick 
- Notaries within his Sheriffdom, and to have a | 
Book, in which the Notaries to be Gd 2 
to write their Subſcription and Sign manual, ſick- 
like as they ſubſcribe all Inſtruments, and as they 
will uſe in Time coming; otherwiſe their In- 
ſtruments ſhall make no Faith. And the Ordi- 
naries are ordered to do the like, with reſpect to 
Notaries within their Dioceſe who are Spiritual 
Men, Vid. ſupra, p. 20. & 22. And by Af 
79. Parl. 1563, the Lords of Seſſion are order- 
ed, when they admit Notaries, (for that Act 
gives to them the Authority and Juriſdiction) to 
cauſe regiſtrate their Sign and Subſcription which 
they ſhall uſe after their Admiſſion. Vid. ſupra, 
P. 24. & infra, F 5. 

As alfo, it appeared, that many Notaries had 
vitiated their Protocol Books, by riving the Leaves 
out of them, and by writing falſe Inſtruments up- 
on the blank Paper, or by inſerting of Sheets of 
Paper whereupon Inſtruments were falſified by 
Alteration of the Dates of Inſtruments; where- 


S through the Lieges were much damned For 


remedying this Evil in ſome meaſure, by Al 43. 
Parl. 1555, all Notaries are ordered to compear 
before the Lords of Seſſion, bringing with them 
their Protocols, to be marked by the Lords, the 
Leaf numbered, and the Blanks marked, Ec. 
Vid. ſupra, p. 23. 31. & 32. and by A 45. 
Parl. 1587. they are ad) to preſent before the 
Lords of Seſſion their Protocol — to be by 
them conſidered; and, if chey fail, to be 3 

ved. 
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ved. All Inſtruments thereafter given forth by 
them are declared null, themſelves declared Tranſ- 
greſſors of the King's Laws, and to be puniſhed 
as Perſons defamed and unworthy to bear Office. 
Vid. ſupra, p. 32. 

$ 3. Perſons not authoriſed and admitted No- 
taries as the Law preſcribes, and yet practiſing as 
ſuch, their Inſtruments are by the above cited AF 
76. Parl. 1540, ordained to make no Faith. See 
Perez. ad tit. Cod. Si ſervus aut libertus ad decu- 
rionatum adſpiraverit, n. 5. ad tit. 50. lib. 12. 
Cod. u. 6. 

$ 4. For Puniſhment of falſe Notaries, and 
thoſe that make falſe Inſtruments, or who cauſes 
one to make falſe Inſtruments, or who uſes the 
ſame wittingly, it is by Act 80. Parl. 1540, ſta- 
tute, That ſuch Perſons be puniſhed in their Per- 
ſons and Goods with all Rigour, as it js provided 
by the. Diſpoſition of the Common Law, both 
Canon and Civil, and by the Statutes of the © 
Realm. | 

Now, by the Civil or Roman Law, I. 1. H ult. 
F. ad leg. Corneliam de falſis, Pæna falſi vel quaſi 
falſi, daportatio eft, & omnium bonorum publicatio; 
&, fi ſervus eorum quid admiſerit, ultimo ſupplicis 
affici jubetur : i. e. Falſhood, or 2vafi Falſhood, 
1s puniſhed by Deportation, or. Baniſhment, and 
Publication or Eſcheat of all the guilty Perſon's 
Eſtate and Goods; and a Bond Man, if guilty, 
was to be put to Death. | 

The Civilians call Qugſi falſum, when a No- 
tary, or any other called to write one's Teſtament, 
writes to himſelf either a Share of the Heritage, 

38-1 By 
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or a Legacy, or the like, even though the Teſta- 
tor ſhould dictate it accordingly, the Law pu- 
niſhing this Qu Falſhood in the ſame Way as 
the other, tit. Cod. de his qui fibi adſcribunt in 
teſtamento, & Brun. & Perez. ad d. t. | 
Lawyers are of Opinion, that, to infer this 
Crime of Falſhood, it is ſufficient if the falſe In- 
ſtrument be formed with all the Solemnities, and 
that it can hurt another, Brun. ad l. 8. Cod: h. t. 
u. 6. & 7. And again he obſerves, upon J. 20. 
of that Title, that Falſhood is not ſaid to be com- 
mitted where there is not Fraud or Dole. The 
mak ing an Inſtrument to bear a falſe Date, and 
not the true Time when the Matters therein men- 
tioned were tranſacted, infers Falſhood, J. 15, 
Cod. h. t. & Brun. ibid. u. 3. | 
An Inſtrument or other Writing perfected by 
all the Solemnities requiſit in Law, is preſumed to 
be true; ſo that the Uſer needs not prove the 
Verity of it, unleſs by ocular Inſpection it appear 
to be ſuſpicious, or when the Notary, or his Sub- 
ſcription and Seal is not known to any, J. ult. Cod. 
ad l. Cornel. de falſis. But although it be not 
ſuſpect in Appearance, it may be falſe, and the 
other Party may prove its Fal ſhood. 3 
Wherefore, he who uſes a falſe Inſtrument, is 
undoubtedly preſumed Author of the Falſhood; 
or, being participant of it, is made guilty, unleſs 
he prove his Innocency, by producing the Perſon 
from whom he got the Inſtrument, and by decla- 
ring that he will abſtain from uſing it: For o- 
therwiſe the ſole Uſe of the Inſtrument ſubjects 
one to the Pain and Guilt of Falſhood, though he 
was not Maker and Writer of it, J. 8. = ad : 
ornel. 
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* Cornel. de falſis. See Perez. ad d. t. u. 3. vol. 2. 
u. p. 189. Menochius, in his Arbitrary Caſes, Caſe 
as 315. u. 29. ſays, that this Declaration and Re- 
in pentance is received at any Time before Sentence; 
and makes a Diſtinction between the Uſer, and 
is the Author of the falſe Writing; which laſt can- 
n- not eſcape being proceſſed, though he would ab-; 
1d ſtain from the Ule of it; for by the Act or Wri- 
t. ting the Guilt is cloſed: Whereas, in the other, 
0. the Uſe makes the Guilt; ſo that the Uſer, by 
m- withdrawing in Time, is free from the Puniſnment 
he inflicted on Falſaries, /. 13. 1. F. ad l. Cornel. 
nd de falſis; but not from a pecuniary Mul&t impo- 
n- ſed at the Diſcretion of the Judge, nor from the 
5. Expences of Plea, Aut. Faber. in Cod. b. t. defin. 
10. & 12. . f 
by By A 43. Parl. 1555, it is ſtatute, That Nota- 
to ries convict of Falſhood, or who ſhall, after they are 
the diſcharged by the Lords, uſe the Office of Notary, 
ear ſhall be puniſhed by the Eſcheat of their move- 
ib. able Goods, to- the Uſe of the Sovereign, ſhall 
od. want their Right Hand, and ſhall be baniſhed the 
not Realm for ever, and ſhall further loſe their Life, 
the WF as the Quality of the Cauſe requires, at the Diſ- 
cretion of the Judge: And the Cauſers of theſe 
is Falſhoods are ordained to receive the fame Puniſh- 
d; ment. Vid. ſupra, p. 23. and Act 22. Parl. 1551, 
leſs and 78. Parl. 1563. 
ſon The modern Common Law in Europe makes 
ola the Puniſhment of Falſhood arbitrary, which may, 
py in certain Caſes and Circumſtances, be extended 
ect even 30 loſs of Life, as in J. 1. pr. @& 1. F. ad 
he J. Cornel. de ſicariis. Vid. l. 22. fin. Coll. ad l. 
41. Cornel. de falſis,” & 8 ad I. Cornel. de faſſis, 
a | 0 J 


* 
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n. 12. Gron. de Il. abrogatis, 7. Inſtit. de 
publicis judiciis, and the Authors there cited, and 
Deut. xix. v. 16. & ſeqgq. 

To Baniſhment and eſcheat of Goods, appointed 
by the Roman Law, our Statute ſuperadds the loſs 
of the Right Hand; which is taken from the 
Feudal Law: Scriba vero, qui falſum alienationis | 
inſtrumentum ſciens conſcripſerit, poſt amiſſionem officit, 
cum infamiæ periculo, manum amittat, F. 2. tit. 55, 
de prohibita feudi alienatione, per Frider. verſ. Cal. 
lidis inſuper machinationipus, &c. But the Feudal 
Law not defining which of the two Hands ſhould 
be cut off, the Feudal Lawyers determine that 
the falſe Notary ſhould loſe the Hand with which 
he writ the falſe Inſtrument; for they ſay he ſhould 
be puniſhed in, that Hand which treſpaſſed, that 
he may not a ſecond time commit the like Crime, 
Alvarott. de feud. c. de prohib. feud. alien. per Frid. 
§ Scriba, n. 4. And the writing Hand being re- 
gularly the right one, our Statute orders the loſs 
of it. And the Reaſon of this Puniſhment ſeems 
to be grounded upon the Equity of the Thing; 
for it is but reaſonable that that part of the Body 
ſhould ſuffer, which committed the Crime. And 
we may obſerve in Szeton, in the Life of Galba, 
cap. 9. p. 467. in uſ. Delph. where he cauſed cut 
off the Hands of a Banker who dealt unfairly, 
and cauſed nail them to his Counter. See the 
fame Author in the Life of Claudius, cap. 15. 
Pp. 371. and J. 3. Cod. de ſervis fugitivis. As 

alſo, we ſee ſomething of this Nature warranted 

by the Levitical Law, Deut. cap. xxv. v. 12 
By a Deciſion, 14th Fuly 1638, Dunbar contra 
Dunbar, obſerved by Durie, the Lords _ 
t 
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ted Thomas Tulloch, and William Forſyth Notary, 
to' the Juſtices, to be proceeded againſt according 
to the courſe of Law, which inflicts Death, for 
forging a Charter. But becauſe Forſyth the No- 
tary had confeſſed ingenuouſly at the firſt, and 
contributed greatly to the Trial, by declaring all 
the Circumſtances of the Forgery, they recom- 
mended to the Juſtice-General to ſpare his Life, 
and inflict any other Puniſhment, ſo as the ſame 
might be ſpared. 0 
$ 5. As to Notaries not duly admitted, it is 
ſtatute, by A# 79. Parl. 1563, That none exerce 
the Office, under the pain of Death, unleſs they 
be (created by the Sovereign) examined and ad- 
mitted by the Lords of Seſſion, and their Inſtru- 
ments or Notes are ordained to make no Faith. 
Vid. ſupra, p. 24. and $ 2. Nevertheleſs Sir 
George Mackenzie, following the Civilians, ob- 
ſerves upon A 78. of this Parliament, that it has 
been found, that Evidents ſubſcribed by Notaries 
once admitted, though they are after diſcharged, 
are valid, they having ſtill been habite and repu- 
ted to be Notaries. For though the Notary be 
deprived, it will not vitiate the Inſtrument taken 
bona fide by Perſons who knew not his Depriva- 
tion, till it be commonly known, or Letters of 
Publication intimate at the Market-croſs. But 
this is not indulged to Inſtruments taken and writ- 
ten by thoſe who never were admitted to the Office: 
For they are puniſhed to Death, and their Inſtru- 
ments are wholly void and null, arg. I. 7. Cod. de 
numer, actuariis, &c. 
$. 6. When there is no external Proof for In- 
dication of the Falſhood of an Inſtrument, and 
| Oo 2 yet 
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yet the Notary owns and affirms, that, in the form- 
ing and extending of it, he aſſerts what is falſe, 
the doubt is, What can be the Effe& of this Con- 
feſſion? For ſolving of it, notice the Poſition, That 
Credit is not to be given to a Notary, affirming, 
even in the Point of Death, he wrote what 1s not 
true, when by this Declaration there ariſeth Pre- 
judice to à third Party, Surd. deciſ. 107. & 135. 
Tyraquel. in his Treatiſe upon J. 89. 1. F. de 
verb. fig. u. 9. p. 365. inſtances a Queſtion moved 
by Baldus, It we ſhall ſtand to the Saying of a No- 
tary compearing in Judgment, and ſaying, that, 
in the Inftrament ſet forth in the Libel, he did 
commit an Error? And though Baldus ſays, firſt, 
that it would ſeem the Parties ought to ſtand by 
the Declaration of the Notary, becauſe for that 
End they chuſed him; yet in the End he con- 
cludes the contrary, for this Reaſon, That the E- 
lection and Commiſſion of the Parties is to be un- 
derſtood of the firſt Act; and ſo it would appear 
the Notary was choſen and commiſſioned, that he 
might teſtify but once, and not that he might cor- 
rect and undo what he had fo ſaid. And it is 
the vulgar Opinion of Lawyers, Quando teſtis di- 
verſimodo in judicio depoſuit, ſtatur primo dictu, as 
is obſerved by Surd. in deciſ. 135. u. 12. See the 
Authors there cited. 
$ 7. It a Notary hath dolouſly or fraudfully 
omitted to inſert in his Inſtrument any Thing ma- 
terial or ſubſtantial, he is in Law liable to the 
Party leſed for Damage and Intereſt, which may 
be liquidated by an Oath in litem. See Brun. ad 
J. ult. Cod. de magiſtratibus conveniendis, u. 2. & 3. 
and the Lawyers there cited. And when a No, 


cary 
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leaves out of his Inſtrument, what by Cuſtom 
and Stile of ſuch Writings he ought to inſert, he), 
is to be puniſhed ; for it is not in his Power to diſ- 
penſe with ſuch ; for he is preſumed to know the 
Laws and common Cuſtoms of the Country. A- 
in, Lawyers are of Opinion, that, in a No 
unſkilful of his Profeſſion, the Miſtakes ſhould be 
imputed to Fraud and Dole, rather than to Igno- 
rance, it being a ſhameful thing for him to be ig- 
norant of what pertains to his Office; yet never- 
theleſs he is not to be puniſhed as a Falſary, Arn. 
Ferron. comment. in conſuetud. Burdigal. & 12. tit. 
de feud. p. 274. and the Authors there cited. But 
a Notary is to be puniſhed for drawing a Contract 
that is prohibited, as thoſe wittingly contrived to 
be uſurary, and yet to eſcape the Pains of Law in- 
flicted on ſuch Perſons, Alvarot. de feud. c. de pro- 
Bib. feud. alien. per Frid. & Scriba, u. 1. fol. 266. 
Gaſp. Ant. Theſaurus, in Queſtion. Forenſ. g. 36. 
lib. 1. p. 93. mentions a Caſe of a Notary, who 
being required to form a Teſtament thus, «I in- 
 ſtitute Caius to be my Heir, ſo that he cannot 
« diſpoſe of my Goods above two hundred Pounds; 
* and in the Remainder J inſtitute the Children 
of the ſame Caius,” did, in place of that, in- 
ſtitute Caius univerſal Heir, but ſo as that he could 
only diſpoſe of L. 200, and thereafter did ſubſtitute 
Caius's Children. And thus, as to the Children, 
in place of an Inſtitution, he made a Subſtitution ; 
between which there is a ſubſtantial Difference. 
This being complained of, a 0 was moved 
for condemning the Notary of Falſhood; for the 
changing of the Truth may be ſo called. But it 
was alledged for the Notary, that there appeared 
; more 
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more of Error and Ignorance, than of Falſity, 
which is not lightly to be admitted or preſumed ; 
and that one's Deed ſhould be interpreted many 
ways rather than denominated falſe. The Senate 
of Piedmont acquitted the Notary from Falſhood ; 
but, becauſe there was a manifeſt Inſtance of his 
Ignorance and Unſkilfulneſs in his Profeſſion, 
when he knew not the Terms of Law, and the 
Difference between Inſtitution and Subſtitution, 
they depoſed him from the Office of Notary. 

$ 8. Notwithſtanding a Notary muſt under- 
ſtand the common Principles of the Law and 
Practick, and muſt have Knowledge of the Stile 
of the Writings, Obligations, or Conveyances, 
Sc. in ordinary daily uſe; yet he is preſumed to 
be ignorant of the Force in Law, and of the Im- 
port of the Clauſes in theſe Writings: And there- 
fore he is not to add, out of his own Head, ſub- 
ſtantial Clauſes, extraneous to the common Stile, 
unleſs he be ſpecially required; for his Duty lies 


chiefly in noting what is ſaid and done between 


and among Parties, without adding any Thing 
of his own, and to put it in a formal A, 
Nicolas Everhard, in his Book of Law Conſulta- 
tions, Confil. 26. u. 4. cites Lud. Roman. in lib. 
fingularium, ſingular. 53. for ſaying that Notaries 
are as a Pyot or Parrot caged in their Maſters 
Lodgings, which ſpeak without knowing what 
they ſay ; inferring, that a Notary is not to be 
much credited, upon ſimple Affirmation, with 
reſpect to Clauſes out of the ordinary Stile; and, 
as to the common Clauſes, he is preſumed to have 
been required and deſired by the Parties to inſert 
and illuſtrate or amplify them by the accuſtomed 


Words, 
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| Words, though "theſe Amplifications were not 
p to be found in his Note or Protocol Book ; for, 
"> Wl by reaſon of his Oath de fideli,- made at his Ad- 
J miſſion, he is not preſumed to write or inſert 
J what is falſe, Tyraquel. de jure conſtit. poſſeſ]. part. 
3. Init. 31. u. 7. & 9. And tho? theſe accu- 
ſtomed Clauſes were not ſet down, yet they are 
* ſuppoſed as if they were inſert; according to the 
Brocard, Id quod ſolet apponi in contrattu, vel alia 


5 diſpoſitione, habetur pro appoſito, etiam id non fit 
SY factum aut ſcriptum, Tyraquel. ibid. And it is the 
4 Duty of a Notary, to inſert in his Inſtrument what 


the Law and Cuſtom of the Country hath intro» 
duced : Notarius ſemper cenſeatur rogatus a parti- 
bus, ut clauſulas conſuetas apponat, & illæ de vo- 
luntate contrabentium cenſentur appoſite ſecundum 
juris noſtri principia, Anton. Theſaur. lib. 2.9. 91. 
u. 6. p. 392. & Craig, lib. 2. dieg. 7. Notarius 


0 formam ſolitam obſervari curabit, &c. & arg. l. 31. 
„ 20. F. de edilitio edifto. PE 
rm, $ 9. A Notary muſt not officiouſly preſs and 


thruſt himſelf upon Mens Buſineſs, but ex to 
be called and required by the Parties to take In- 
ſtruments in relation to the Buſineſs. laid before 
him, and to aſſiſt them therein as his Office en- 


„ ies bim; and the Lawyers make this Calling 
and Requilition neceſſary to validate the Notary's 
2 Inſtrument, and that the Inſtrument bear it, Craig, 
* lib. 2. dieg. 7. Harprecht. de 2 judiciario, & 
th Maximil. conſtit. concerning Notaries in the Year 


1512. & 1. in fin. & ſupra, p. 49. As alſo, 
he ought to make Atteſtation for no other Thing 
than what fall under the Senſes of his Body, and 
which he diſtinctly perceives, Surd, deciſ. 284. 

| n. 2. 
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7. 2. p. 546. & Rob. Marant. diſput. 6. u. 3 f. 
p. 518. Notarius non creditur de his quz conſis d. 
ſtunt in animo contrabentium; & autor. Art. Nota. al 
riat. p. 173, 174. & Craig. lib. 2. dieg. 7. Gene. 

raliter hoc tenendum eſt de notariis, ut fides illi, 5 


tantum adhibeatur in iis que ſub ſenſum cadunt: nam 10 
fs notam dederint de ea re quæ ſub ſenſum non cadebat, Gol 
non creditur. In Matters of his own Concern, he C 


cannot take Inſtruments that are to make Faith; 
for he cannot be both Notary and Party. Vid. aut. ¶ ch 
Art. Notar. p. 192. g. 6. Neither can he diſ- 
charge that Office, and be Procurator for a third 
Party in his own Inſtrument. Vid. ſupra, p. 51, 5 
8 10. The Office of a Notary being publick, ſe 
1. e. for the Welfare of the People, and uſeful to ſi 
the Commonwealth, he can be compelled and C 
forced to aſſiſt Parties in their Affairs wherein 
Help is neceſſary and required, Brun. ad l. g. Cod. ch 
de defenſor. civitatum, n. 6. Perex. ad d. t. u. . { 
& aut. Art. Notariat. p. 212. q. 35. But then 0 
he muſt be enſured of a Reward, and of Pay- 
ment for his Pains; otherwiſe he is not bound to p 
ſerve, Rob. Marant. ſpecul. aur. tit. de actor. edi- 
tione, u. 59. p. 388. Though he ſhould take no- tc 
thing from poor People, Brun. arg. l. 28. Cod. 
de Epiſcop. audient. n. 5. Eodem modo protocollum * 
Tabellarii, ive Netarii, partibus contrabentibus con- h 
mune eſſe debet, proinde fi notarius requiſitus, nolit E 
exhibere protocollum, mandatis pænalibus ad inſtan- 
tiam alterutrius partis ad hoc compelli poteſt ; nam A 
notarius qui non edit, eſt in dolo præſumpto, & ad iy 
intereſſe tenetur, Gail. Pract. obſ. I. 1. obſ. 106. t 
n. 6. | 1 
4 $ Il, f 
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811. When a Notary is about to write an Evi- 
dent or Conveyance, he ought to make a Note of 
all that the Parties concerned deſign, and do a- 
gree to have done, and according thereto preciſe- 
ly to form the Wang ; but before extending it, 
in a Scroll or ſketched Copy; conſult with him- 
ſelf, 1. What the Law has determined in that 
Caſe ; 2. all the Pleas and Controverſies that have 
occurred on that Head, and the Deciſions given 
thereon, that thereby he may receive Direction 
and Inſtruction at the Coſt of others; and 3. that 
he may keep his Employers from all occaſion of 
future Diſpute, For he ought to think with him- 
ſelf, what is poſſible to fall out, that might occa- 
ſion Queſtions in the Agreement, either from the 
Circumſtances of the Perſons, or from the Nature 
of the Subject- matter of the Contract; but.chiefly, 
that in all and in every Part of the Writing he 
ſhould be at much Pains diſtinctly to expreſs the 
Meaning of the Parties, in plain obvious Words ; 
avoiding Phraſes ambiguous, and ſuch as are ca- 
pable of a double Underſtanding or ſiniſtrous In- 
terpretation ; eviting as much as 1s poſſible Tau- 
tologies in the exegetick Expreſſions, and unne- 
ceſlary Repetitions of the ſame Thoughts or 
Words. But, after all his Labour on this Head, 
he may perceive, that, upon examining into the 
Pleas that have hitherto occurred about the Mean- 
ing of Parties, or the Interpretation of Words 
and Expreſſions in Writings, and the Queſtions 
moved concerning the Manner of their Applica- 
tion, he will find great Truth in what an ancient 
Lawyer ſaid, That the Diſpoſitions of the Dead de- 
pend much upon the Arbitriment of the Living ; and 

PARENTS SN from 
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from his own Experience he will be convinced, 
as Johan. Grivellus writes (Deciſione Dolona 122. 
n. 1. & 3.) of the doubtful and hazardous Event 
of theſe Pleas and Queſtions, concerning the In- 
terpretation and Meaning of Mens Words in the 
Diſpoſal of their Eſtate ; that in theſe, as in all 
other Caſes that are, or can be made doubtful, 
every one has a peculiar Apprehenſion, a ſingular 
Taſte and perſonal Judgment, many time diffe- 
rent from one another ; and it may be diverſe 
from what the Party himſelf intended. 
$ 12, When a Notary is called to take an In- 
ſtrument upon any Occurrence, he makes and 
writes in a looſe Paper, or upon one of theſe Evi- 
dents which relate to the Buſineſs, a Note of what 
paſſed ; which he extends into an Inſtrument, re- 
corded in his Protocol ; out of which he gives an 
Extract. Now, if it happen that there is a Dif- 
ference between the Note or Abbreviate, and the 
Copy in the Protocol Book, it is queried, which 
of the two are to be followed and believed? Gap. 
Anton. in his Quzſt. Forenſ. lib. 3. q. 87. ſays, 
that if 1t be doubted that the Inſtrument delivered 
to the Party agreeth not with the, Authentick in 
the Protocol, that in the Protocol, out of which 
the Inſtrument 1s extracted, is only regarded : For 
Notaries are or ought to be exact in writing and 
filling up their Protocol before they give out the 
Extract, and the Principal makes greater Faith 
than the Copy. But, in the Cafe propoſed, An- 
Ton. in the above cited Queſtion, tells us, that the 
Parliament of Piedmont determined, that the Note 
or Abbreviate, which is reckoned the original 
Mother and Fountain df all that followed, is more 
10 
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to be credited than the Copy in the Protocol. 
However, theſe Queſtions have no Place with us: 
For our Practick doth not allow to alter their 
Writings or Inſtruments after they have been once 
produced in Judgment; and Faith is only given 
to a formal Inſtrument ſigned and atteſted by the 
Notary; nor to that neither in many Caſes, ex- 
cept it be ſigned by the Witneſſes preſent at ta- 
king thereof. 
$ 13. Further, it is doubted among Lawyers, 
if a Notary can ſupply or add to an Inſtrument, 
Clauſes not written in his Note or Abbreviate, and 
not inſert in the Inſtrument recorded in the Pro- 
tocol Book. Surd. Deciſ. 223. u. 2. p. 410. lays, 
that a Notary cannot inſert in the Inſtrument, what 
1s not to be found in the Note, except there be in 
it an et cet. Sc. which he calls clauſula ceterata; 
and even in that Caſe he cannot alter the Sub- 
ſtance and Facts. And in deciſ. 213. u. 7. p. 388. 
a Notary may, to his Inſtrument, add what he 
through Simplicity or Miſtake hath omitted. 
§ 14. As it behoyed to be proven by the Wit- 
neſſes or Confeſſion, that the Notary had mi- 
ſtaken the Words and Order of the Teſtator, ſo 
hence another Queſtion doth ariſe, when there is 
a Diſcrepancy betwixt the Tenor of the Inſtru- 
ment as utteſted by the Notary, and the Depoſi- 
tions of the Witneſſes preſent at taking of the In- 
ſtrument, if more Credit ſhould be given to the 
firſt than to the ſecond ? To which it is anſwered, 
That, in Competitions of Credulity, 'the Notary, 
who is a publick Perſon, and being of good Fame, 
is more to be believed than one of the Witneſſes ; 
but the Depoſition of two, or more, of the Wit- 
P p 2 neſſes 
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neſſes preſent, preponderates and over- rules the 
Atteſtation of the Notary. For, in ſuch Caſes, 
the Notary is in place but of one Witneſs, Joa. 
a Beuſt de jurejurand. p. 478. n. 389. But two 
Witneſſes conclude in Law, and one doth not. 


And, in the like Caſe, Gafp. Ant. Theſaur. in 


Quæſt. Forenſ. lib. 1. queſt; 31. obſerves, that 
there is place for Action of Falſhood againſt the 
Notary, and that he had ſeen the Judges proceed 
to Torture of the Notary. But there will be with 
us in Matters of Moment little occaſion. for this 
Controverſy, ſeeing by A# 5. Parl. 1681, it is 


declared, That no Witneſſes but ſubſcribing Wit. 


neſſes ſhall be probative in Writs of Importance, 
as mentioned in the Act. This Law ſeems to 
be borrowed from France, where, for removing 
theſe Difficulties, it is by the Regal Conſtitutions 
ordained, that Parties and Witneſſes ſubſcribe all 
Acts. See Theſaur. in the above cited, Queſtion, 
. 6. „ - | a 

$ 15. Notaries, when employed by Subject- 
ſuperiors to make out Charters for their Vaſſals, 
ought to form them in the beſt Stile, upon Parch- 
ment, in Latin: For ſuch Notaries as draw in- 
forma] Charters, are liable to be depoſed, and o- 
therwiſe cenſured, by the Lords of Seſſion. 

$ 16. In taking of Seiſins, . Notaries ought 
carefully to obſerve the Solemnities mentioned in 
the ſecond Title of the ſecond Part. For, in omit- 


ting of any of them, they may be depoſed and pu- 


niſhed by the Court of Seſſion. As alſo they 
ought carefully to inſert their long Docquet: For 
Sir Thomas Hope relates, that a Seiſin was found 


null becauſe it wanted theſe Words, vidi, 4 


ee 


a 
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£9 audi vi, Title Seiſms, —— Primroſe contra — 
And likewiſe they ought diligently to obſerve how 
the Lands hold, whether Ward, or Feu, contain- 
ing a Clauſe de non alienando, & non contrabendo de- 
bitum, fine conſenſu ſuperioris: For in any of theſe 
Caſes, ſubaltern Seiſins before Confirmation can» 
not be taken without incurring Recognition. And 
the Notary ought regularly to write and extend 
Inſtruments of Seiſin with his own Hand; but if 
he does not, the Docquet ſubjoined muſt always be 
written by himſelf: And in caſe the Inſtrument is 
written by another, the Docquet muſt bear 1t to 
be manu aliena fideliter ſcriptum, me aliis rebus c- 
cupato. Vid. Auth. Art. Notar. p. 13. and Craig, 
lib. 2. dieg. 7. The Writer of Inſtruments of Sei- 
ſins need not be deſigned : For Seiſins come fot 


under the Act of Parliament 1593, not being 


Writs made by Parties, as that Act means, but 
the Act of a Notary ; as was found, 26th June 
1634, Lord Johnſton contra Earl Queenſberry, ob- 
ſerved by Durie. 15 

917. In p. 43. and 44. of this Treatiſe I have 
given the Docquets uſed in atteſting Copies of 


Writs, or ſubſcribing Papers for thoſe that can- 


not write; it remains, in this Place, to give the 
Notary ſome general Directions thereanent. And, 
firſt, as to atteſting Copies of Writs, there are 
requiſite two Notaries and four Witneſſes; and 
the Notaries ought to make out a fair clean Copy 
of the Writ to be atteſted, without Raſings, In- 


terlineations, Obductions, or Alterations of the 


Letters, ſubjoining the Subſcriptions of the Parties 
and Witneſſes, and thereafter compare the ſame 
with the Original before the four Witneſſes, — 

2 then 
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then adject the Docquet referred to above, with 
their own and the Witneſſes Subſcriptions, To 
this Docquet ſome Notaries add their ſhort one; 
but that is ſuperfluous; for no more is requiſite than 
the —_— above mentioned, and their Diſtin- 
ction as Notaries. 

But, in the ſubſcribing of Writs for Perſons 
who cannot write, greater Care and Circumſpe- 
ction is requiſite: Wherefore, in order to illu- 
ſtrate this Matter, it is neceſſary to know, that in 
ancient Times, as in other States, ſo in Scotland, 
every one, or the greateſt Number of People, 
could not write, and ſubſcribe their Names; 
wherefore, in Supplement, as among the Romans, 
they made uſe of Scals, which, in Token of their 
being bound by the Writing, the Parties append- 
ed, and affixed, which was ſufficient: And as this 
Cuſtom was in Scotland before the Days of King 
David, ſo by the Reg. Maj. lib. 3. cap. 8. u. 3. G4. 
it was authoriſed and made a Law. 

In the Caſe of Mr. Andrew Cadzow, January 
21. 1503, mentioned by Balfour in his Praficks, 
tit. Inſtruments, cap. 5. I find, that if the Seal of 
an Evident be cruſhed and broken, in ſuch fort 
that the Owner of the Evident fears it may periſh 
entirely in a ſhort time, it is declared, the Lords, 
or any other Judge-ordinary, at the Owner's De- 
fire, may take the Depoſitions of divers famous 
Witneſſes who knew the Man to whom the Seal 
pertained, and recognoſce the ſame, and thereafter 
tranſume that Evident, and ordain that the Tran- 
ſumpt ſhall have as great Faith in Judgment and 
outwith the ſame, in all time coming, as the Prin- 
cipal itſelf; provided, that all Parties * 

| Ne 
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Intereſt in the ſaid Matter, if any be notourly 
known, be lawfully warned and ſummoned hereto. 


This Practick ſerves as a Proof, that a Seal alone, 
without any Subſcription, was at that Time ſuffi- 


cient ; and it ſeems this Cuſtom continued until the 


Year 1540, when there was an Act of Parlia- 
ment made thereanent, to prevent ſeveral Incon- 
veniencies, as mentioned in the Act, which ſhall 
be noticed hereafter. 
Monſ. Paſquier, in his Book Les recherches de 
la France, lib. 4. cap. 13. ſhews, that there was a 
Time when in France the ſigning of Writings was 
not known ; but ſays, one ought-not to think that 
it proceeded from Ignorance, but from an unac- 
countable long Cuſtom that had crept in among 
them; and he rehearſes an Expreſſion of St. Ber- 
nard, in his Epiſt. 130. Sigillum non erat ad manum; 
ſed, qui 7 5 agnoſcet ſtilum, quia ipſe dictavi. 
And the like is to be found in Epiſt. 339. Mate- 
ries locutionis pro figillo fit, quia ad manum non erat. 
If he had ſubſcribed his Name, he needed not to 
have ſupplied the want of his Seal by his Stile, 
to make known who had ſept theſe Letters. And 
he further obſerves, that, in his Days, that Cuſtom 
obtained in all Germany and Swiſſerland ; yea more- 
over he ſays, When I ſee that Contracts perfected 
before Notaries bear not Execution but by means 
of the Scal, I make myſelf almoſt to believe, that 
the Tabellions in ancient Times did not ſign or 
ſubſcribe. | 
When the Kings of Spain are, by the Gout or . 
other Diſeaſe, become ſo infirm as that they can- 
not with a Pen ſubſcribe Diſpatches or other pu- 
dick Writings which ought neceſſarily to 8 
cr. 
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feribed with their Hand, they make a little Ins 
ſtrument of Gold, as a Mark, which they call 
Stampiglia, on which theſe Words are engraved, 
To el Rey, i. e. I the King; which Inſtrument 
being dipped in Ink, is applied by the chief Mi- 
niſters, upon the Paper or Parchment, in the 
Place of the Subſcription ; and thus it hath the 
ſame Force as if it were written with a Pen in the 
King's own Hand. And in this Manner Charles 
II. late King of Spain, in the Year 1700, ſigned 
the Teſtament that hath made ſo much Noiſe in 
the World, whereby the Succeſſion in the Spaniſh 
Territories was conferred, on Philip V. now reign- 
ing, a Son of the Royal Family of France, to the 
great Diſappointment of the Houſe of Aiſtria. 
There is in Scotland an Inſtrument like to this 
Stampiglia, called a Caſbet, of Silver, on which 
all the Letters of the King's Name, as he uſes to 
write, are engraven, which is applied to Signa- 
tures, the Warrants of ſuch Gifts and Charters as 
formerly the Lords of Treaſury, and now the Ba- | 
rons of Exchequer are authoriſed to expede, with- | 
out the King's proper Hand-writing; and which 
has been in uſe ſince the Union of the two Crowns 
of Scotland and England in the Perſon of King 
James VI. in the Year 1603: Before which Time, 
when our King reſided here, all publick Writings 
relating to the King's Revenue, or Government 
of the State, were ſubſcribed by the King's own 
Hand; but now he writes his Name on the Top 
of the Signature, or other Writing, and the Se- 
cretary ſigns at the Foot; ſo the Caſhet is applied 
at the Top of the Signature, and ſubſcribed by the 
Barons of Exthequer, This Caſhet is in the 
h - Charge 
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Charge of the Keeper of the Great Seal for Scot- 
land 


But ſealing of Writs, in place of ſubſcribing, 
being tound very dangerous, becauſe Seals were 
liable to be loſt or forged z therefore, by Act 117. 
Parl. 7. James V. it is ſtatute, «That, in time 
* coming, no Faith be given to any Obligation, 
% Bond, or other Writing, under a Seal, with- 
c out the Subſcription of him that owes the ſame, 
* and Witneſſes; or, if the Party cannot write, 
« with the Subſcription of a Notary thereto.” 
And this Act is further illuſtrated by 42 80. 
Parl. 1579: For there it is ſtatute, That all 
«© Bonds and Obligations of great Importance, 
e to be made in time coming, ſhall be ſubſcribed 
« and fealed by the principal Parties, if they can 
4 ſubſcribe, otherwiſe, by two famous Notaries, 
« before four famous Witneſſes, Sc.“ Sealing 
is now out of uſe, and is not neceflary in any pri- 
vate Writ by our preſent Cuſtom z as alſo the 
leading of the Parties who ſubſcribe by the Nota. 
ry, as injoined by At 29. Parl. 1555. In our 
Practice, all Writs exceeding L. 100 Scets, are 
interpreted Writs of Importance, requiring two 
Notaries and four Witneſſes: For, in a Deciſion, 
13th November 1623, Marſhal contra Marſhal, 
obſerved by Durie, the Lords « found an Obli- 
* gation of L. 100 null, which was ſubſcribed by 
* a Notary and four Witneſſes, becauſe it was not 
« ſubſcribed by two Notariesz and found any 
« Writ bearing L. 100 and above to be a Mat- 
ter of Importance; and would not ſuffer the 
Party to retrench the Obligation to any teſs 
Quantity, inferior to the Sum therein expreſ- 
Qq led.” 
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& ſed. ? As alfo ſee the 18th December 1668, 
Swinton contra Brown, obſerved by Stair. And 
the Subſcription of four Witneſſes is as eſſential a 
Solemnity, as that of two Notaries: For, by a 
Deciſion 3 1ſt January 1623, Fotberingbam contra | 
Watfon, the Lords found an Obligation null, 
5 albeit it was ſubſcribed by two Notaries, becauſe | 
„ it was only ſubſcribed by three Witneſſes.” As 
alſo ſee the Caſe of Lackie contra Cuningham, 20th 
November 163 7, both obſerved by Durie ; and the 
13th December 1671, and 5th Fanuary 1672, Jack 
contra Fact, obſerved by Stair. 

Contracts of Marriage whereupon Marriage fol- 
lowed, although ſubſcribed but by one Notary, 
have for ordinary been ſuſtained, although _ 
Sums therein were far exceeding L. 100 Scots; ; 
may be ſeen by ſeveral Deciſions; oily 
Grieve contra Cant, penult. March 1626; Niſbet 
contra Newlands, December 10. 1630 z and Lock- 
hart contra Simſon, ult. February 1637, all ob- 
ſerved by Durie; and Breadie contra Breadie and 

Muir, 1ſt Fuly 1662, obſerved by Stair. As alſo 
Teſtaments, though containing Matter of great 
Importance, will be valid, although ſubſcribed but 
by one Notary : And by AF 1 33. Parl. 1584, Mi- 
niſters are authotiſed as Notaries, in the Caſe of Te- 
ſtaments. Vid. ſupra, p. 25. And by a Deciſion, 
18th Fanuary 1678, Gray contra Lady Ballegerno, 

& obſerved by Stair, a Teſtament naming Tutors was 

found valid, where the Defunct, not being able to | 
| 3 ſubſcribe, and having given Warrant to Miniſters 
| to ſubſcribe for him, died before they fully ſub- 

ſcribed the ſame, But if, by the Laws be the Place 

Where the Paper is ſubſcribed, one Notary be ſut- 

; ficient, 


. 
; 
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ficient, it will be ſuſtained; as was found 11th 7a 
nuary 1676, Paton contra Pitcairn, obſerved by »+ 
Stair : In which Deciſion, a Factory made by a 
Stranger in Holland, and ſubſcribed by one Notary, 
was found valid; ſeeing by the Cuſtom of Holland 
no more than one Notary is required. 
A Notary ought to know the Perſons for whom 
he ſubſcribes, leſt one ſhould aſſume the Name of 
another. G. Anton. Theſaur. mentions a Caſe, 
(queſt. 58; lib. 2. p. 362.) wherein a Notary be- 
ing accuſed of Falſhood, becauſe he had given 
a Diſcharge before Witneſſes in abſence of the 
Creditor, one having perſonate him; the Judges 
agreed, that the Notary ought not to be puniſhed 
as a Falſary. But it was queſtioned; whetlier or 
not he ſhould be puniſhed as having committed a 
Maleverfation in his Office ? Some of the Judges 
were of the Opinion, that although Notaries were 
raſh m ſubſcribing for Perſons they did not know, 
yet the Fact was not puniſhable ; ſeeing no Pu- 
niſhment was preſcribed by Law againſt Nota- 
ries ſubſcribing tor Perſons they did not know, 
when they were called and required ſo to do; 
and a Notary being a publick Perſon; he might, 
being required, ſubſcribe for any one; and where 
the Law did not make a Crime, the Judges could 
not condemn, Others were df Opinion, that the 
Notaty was culpable, eſpecially as he had ac- 
knowledged hie had been required by a Perſon he 
did not know; and that he right be brought 
into a legal Suſpicion of Fraud. The Judges de- 
termined, That although, in Caſes where there 
1s no peculiar Law or Statute, the Notary could 
not be puniſhed to the outmoſt Rigour ;; there- 
br Q 2 -» fore - 
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fore they found he had committed a Maleverſa - 


tion in his Office, and fined him in fifty Pounds, 
And by Act of Sederunt, 21ſt Fuly 1688, No- 
taries are © diſcharged to ſubſcribe Writs for 
& Perſons who cannot write, unleſs it either con- 
<« fiſt with the Notary's Knowledge, that he for 
« whom, and at whoſe Command they ſubſcribe, 
js the Perſon deſigned in the Writ; or that 
t the ſame may be atteſted by thoſe who ſub- 
* ſcribe Witnefles to the Notaries their Subſcri- 
< ption, or by other credible Perſonsz and which 
<« the Notaries are to mention when they ſub- 

« {ſcribe for the Party. 
The Notary ought likewiſe carefully to obſerve 
the Condition of the Perſon for whom he ſub- 
ſcribes, that he be ſound in Memory and Judg- 
ment, and capable to underſtand the Nature and 
Deſign of the Paper which the Notary is to ſub- 
ſcribe for him, ſo as to give him Warrant diſtinct- 
E Preſence and Audience of the Witneſſes. 
in Evidence thereof, by A# 5. Parl. 1681. 


the Party muſt touch the Notary's Pen. This War- 


rant, or Command, given by the Party to the 
Notary, is an effential Solemnity, and muſt be 
expreſs'd in the Notary's Docquet ; otherwiſe the 
Diſpoſition or other Writ will be null, and can- 
not be ſupplied by .the Witneſſes inſert in the Pa- 
per; as was found the 26th July 1667, Philip 
contra Cheap, obſerved by Stair. But if the No- 
tary ſhall, when the Party is incapacitate to give 
Warrant and command, ſubſcribe any Writ for 
him, he is liable to be depoſed, and otherwiſe 
cenſured by the Lords of Seſſion; as was found 
-20th November 1680, Stewart contra —_—_ wa 
3 er v 


” 


ſerved by Stair ; where two Notaries, for ſubs 
| fcribing a Teſtament without Warrant, were de- 
poſed from their Office, and the Sheriff of the 
Shire wherein they reſided was ordered to ſend 
them both to Edinburgh, in order that they might 
be ſet upon the Codkſtool, with a Paper upon 
their Brows. | | * 
This Subſcription of the two Notaries and Wit- 
neſſes muſt be at one and the ſame Time, unico con- 
textu; for the Law doth no more truſt Notaries 
ſubſcribing ſeparately, than it doth the Teſtimony 
of ſingular and not concurring Witneſſes, And 
clear from the Statute itſelf above cited, 
AX 80. Parl. 1579, requiring the Writs to be 
| fubſcribed by two Notanes, before four Witnef- 
1-1 fes, being preſent at the Time; which implies, that 
| both the Notaries muſt fubſcribe before the Wit- 
neſſes then preſent: Whence they are called Ca- 
aotaries. See Macmoran contra Black, Fanuary'2 7. 
1624, and Cow contra Craig, 20th March 1633. 
both obſerved by Durie. And this ſeems to | 
confirmed by Authority of the Civil Law, 
Novel. 73. cap. 8. | « 
$ 18. Notaries are likewiſe cenſurable, if they 
ſhall omit to inſert in their Inftrumentwhat 
Parties they are required to inſert, al 
Points be not a Solemnity neceſſary in ſuch In- 
ſtruments: But theſe Points which are no Part of 
the Solemnity, muſt be aſtructed by the Witneſſes 
inſert in the Inſtrument. | 
§ 19. All the other Duties of Notaries are re- 
duced to the having of ſuch an intire Fidelity, and 
taking all poſſible Care to avoid, in the Diſcharge 
of their Office, every thing that may be contrary 
| to 
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d Juſtice and Truth, ſo as that they may com 
mit nothing on their Part againſt either of them; 
for that would be to violate in the higheſt Degree 
their firſt and chief Duty : And that they — 
no hand in any Fraud, but that they oppoſe all 
ſuch ways, if the Party ſhould offer to make uſe 
of them: And that they make themſelves In- 
ſtruments of promoting Juſtice and Peace between 
| the Parties; on which depends the _ of Fa- 
milies, the Security of Ellas the Validity of 
Engagements; the Ties of Partnerſhips, and of 
all forts of Commerce of the greateſt Moment : 
And that they mediate and negotiate Affairs to all 
Perſons in a manner that is ſuitable to an Office 
that is ſo neceſſary and of ſo great Importance: 
. And likewiſe they ought to proportion the Profits 
or Recompence to which they may pretend, not 
to this great Conſequenee of their Miniſtry, but 
to that which Cuſtom, the Regulations of the 
Places, and an upright Integrity, altogether void 
of Intereſt, will allow them to take; modera- 
ting even the Fees which they may juſtly claim, 
with reſpect to Perſons who are not able to 
them according to their Labour; and that in 
conſideration they frequently receive Gratuities 
from other Perſons far above what they could 
reaſonably expect. 

Finally, All Notaries afe to advert, that they 
ſhould be ſkilled in the Law; at leaſt in thoſe Parts 
of it which reſpects their Office, and to be able 
to make known to the Parties who employ them, 
the Solemnities and other things required in Law, 
for bringing to good Effect their Purpoſes and 
Deſign; and moreover to underſtand thoſe "ri 
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{ fairs and Acts, from which, as being reprobated 

and prohibited in Law, they ſhould abſtain; 
-- Whereas otherwiſe Notaries are liable to Parties for 


S 
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Damage and Intereſt they may ſuſtain through 


"their Ignorance. 


| 1 J have here given to Notaries the moſt eral 


Principles and fundamental Rules to be known 
and obſerved in the Exerciſe of their Office; upon 
which I would not have them to fir down, and reſt 


themſelves ſatisfied without going further; but I 
adviſe them to learn and diligently notice the 


Laws and Practick of this LA and other 
Places, which may have any reſpect to their Art 
and Office: And as for thoſe Caſes which, upon 
account of their Variety and Diverſity, may have 
'Pifficulty and Ambiguity, I counſel them not to 


* 


truſt over much to themſelves, but to have Re- 
courſe to others more learned in the Law, that, 
through their want of Knowledge in this Art, or 
by their Default, none come to be prejudged; 
ſeggng, as has been ſaid already, they will be bound 


; to repair the Damage of Parties flowing from ei- 


ther of theſe Cauſes, . 
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